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CLEMENT L. BOUVE VS. TWENTIETH CENTURY-FOX FILM CORP. I 

A In the District Court of the United States for the 

District of Columbia 

At Law No. 89881 

United States of America on the Relation of Twentieth 
Century-Fox Film Corporation, a Corporation, 444 W. 
56th Street, New York, N. Y. 

vs. 

Clement L. Bouvee, as Register of Copyrights, Library 
of Congress, Washington, D. C. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter mentioned, the 
following papers were filed and proceedings had, in the above- 
entitled cause, to wit: 

1 Petition for writ of mandamus 

Filed February 17, 1938 

In the District Court of the United States for the District of 

Columbia 

At Law No. 89881 

United States of America on the Relation of Twentieth 
Century-Fox Film Corporation, a Corporation, 444 W. 
56th Street, New York, N. Y- 

vs. 

Clement L. Bouvee, as Register of Copyrights, Library of 
Congress, Washington, D. C. 

The petition of Twentieth Century-Fox Film Corporation 
shows to the court as follows: 

1. That the plaintiff is a corporation organized under and 
by virtue of the laws of the State of New York, and files this 
petition in its own right. 

2. That the defendant is a citizen of the United States, resi¬ 
dent of the State of Maryland, and is the duly appointed, quali¬ 
fied, and acting Register of Copyrights, Library of Congress,, 
and is sued herein in his official and representative capacity. 
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3. That the Act of Congress, approved March 4, 1909, c. 
320, Section 9, 35 Stat. 1077, provides— 

“That any person entitled thereto by this Act may secure 
copyright for his work by publication thereof with the notice 
of copyright required by this Act; and such notice shall be 
affixed to each copy thereof published or offered for sale in the 
United States by authority of the copyright proprietor, except 
in the case of books seeking ad interim protection under Section 
twenty-one of this Act.” 

4. That the Act of Congress, approved March 4, 1909, c. 320, 

Section 12, 35 Stat. 1078, as amended by the Act ap- 
2 proved March 28, 1914, c. 48, section 1, 38 Stat. 311, 
provides— 

“That after copyright has been secured by publication of the 
work with the notice of copyright as provided in section nine 
of this Act, there shall be promptly deposited in the copyright 
office or in the mail addressed to the register of copyrights, 
Washington, District of Columbia, two complete copies of the 
best edition then published, * * 

5. That the Act of Congress, approved March 4, 1909, c. 320, 
section 10, 35 Stat. 1078, provides— 

“That such person may obtain registration of his claim to 
copyright by complying with the provisions of this Act, includ¬ 
ing the deposit of copies, and upon such compliance the regis¬ 
ter of copyrights shall issue to him the certificate provided for 
in section fifty-five of this Act.” 

6. That on the 30th day of December 1937, the plaintiff first 
placed on sale, sold, and publicly distributed a certain book 
entitled “In Old Chicago,” which said book was written by one 
Philip Wylie, a citizen of the United States; that on the title 
page of each copy of said book a notice of copyright was printed, 
said notice being in words and figures as follows: 

“Copyright 1937 by Twentieth Century-Fox Film Corpora¬ 
tion International copyright secured. All rights reserved. 
Printed in the United States of America.” 

And this plaintiff avers that it is the copyright proprietor of 
the aforesaid work. 

7. That the aforesaid book entitled “In Old Chicago” was 
printed by Higwell-Matrix Company, at New York, New York, 
from type set within the limits of the United States, or from 
plates made within the limits of the United States from type 
set therein, by the said Higwell-Matrix Company, at New 
York, New York; that the printing of the text of the said 
book was completed on the 15th day of December 1937; 
that the said book was published, with notice of copyright, 
on the 30th day of December 1937; that the binding of the 
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3 said book was performed within the limits of the United 
States by the said Higwell-Matrix Company, at New 

York, New York. 

8. That on the 13th day of January 1938, the petitioner de¬ 
posited in the copyright office, Library of Congress, Washing¬ 
ton, D. C., two complete copies of the best edition then pub¬ 
lished of the said book, which deposit of copies was accompanied 
by an application for copyright “For Book Now First Published 
in the United States,” form “A-l” which said application in¬ 
cluded the affidavit required by section 16 of the said copy¬ 
right Act of 1909, setting forth that the said book had been 
produced in accordance with the manufacturing provisions of 
section 15 of the said Act, together with the amount of Two 
Dollars, the statutory fee for registration of the claim of copy¬ 
right in said book and the issuance of a certificate of registra¬ 
tion therefor. A copy of said application and affidavit is at¬ 
tached hereto and made part hereof. There is also attached 
hereto and made part hereof, a full and complete copy of the 
said book “In Old Chicago” as deposited in the copyright office. 

9. That by a letter dated January 26, 1938, addressed to 
Fulton Brylawski, Esq., attorney for the plaintiff, the said de¬ 
fendant refused to register the plaintiff’s claim of copyright 
in the said book on the application form “A-l” as filed, the 
said form being an “Application for Copyright for Book Now 
First Published in the United States,” the said letter being in 
words and figures as follows: 

Library of Congress, 

Copyright Office, 
Washington, January 26,1938. 

Office of the Register of copyrights. 

CLB. 

KGC. 

SLBK 35, p. 163. 

FI. 

Dear Mr. Brylawski : 

4 Receipt is acknowledged of the application for regis¬ 
tration and two copies of the material entitled “In Old 

Chicago” by Philip Wylie. 

No letter of transmittal appears to have accompanied these 
deposits. They appear to consist of a collection of proof 
sheets made from type set for the production of this material 
in some newspaper. The front face of each sheet appears to 
contain a single chapter which closes with the notice in bracket 
“To be continued,” followed by a copyright notice reading 
“Copyright 1937 by Twentieth Century-Fox Film Corpora¬ 
tion.” The reverse of each sheet is blank, as is the case with 
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all proof sheet material. There are twenty sheets and the 
20th chapter closes with the words “The End.” 

Registration of this material is asked under Form A-l, the 
form applicable to “books.” It seems to correspond in its 
physical aspect to the deposit entitled “The Slave Ship” by 
Gouverneur Morris, for which registration was, as you know, 
recently refused on the ground that material in the nature of 
page proof was not considered registrable by this Office under 
the terms and within the spirit of the Copyright Act. 

Will you kindly let me know whether “In Old Chicago” has 
been as yet published in any newspaper or newspapers, and, 
if so, in which ones? For the reasons communicated to you 
in connection with the applications for the registration of “The 
Slave Ship” and “Lloyds of London” it is felt that no authority 
exists for the registration of this material in proof. 

If it has been published in any newspaper and if in accord¬ 
ance with the requirements of Section 12 one copy of such 
issue, or issues, is filed in this Office, registration will be 
promptly made. 

Sincerely yours, 

(Signed) C. L. Bouvee, 

Register of Copyrights. 

Fulton Brylawski, Esq., 

1831 G Street NW., Washington, D. C. 

10. That the said plaintiff avers that it has fully complied 
with all of the provisions of the Copyright Act relating to the 
registration of its claim of copyright in the said book; that it 
is legally entitled to have its claim of copyright in the afore¬ 
said book registered in the copyright office; that the action 
of the defendant, as Register of Copyrights, in refusing to 
make such registration is unwarranted, arbitrary, and con¬ 
trary to the meaning and intent of Congress and to the 

5 express provisions of the said Copyright Act, and that 
such refusal has caused great damage to the plaintiff, 
in that it is calculated to and does deprive the plaintiff of the 
rights which would otherwise accrue to it and will prevent the 
plaintiff from obtaining the protection to which it is entitled 
under the aforesaid Copyright Act. 

11. The plaintiff shows to the court that on December 30, 
1937, and long prior to the republication of the said book in 
any newspaper or other periodical, the said book was published 
by being placed on sale, sold, and publicly distributed at nu¬ 
merous and divers places in the United States of America and 
in Canada; that each copy of the book so published contained 
a copyright notice as required by law and that pursuant to the 
provisions of Section 23 of the said Copyright Act, the term 
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of copyright in such book commenced on the said 30th day of 
December 1937, on which date the said book was first pub¬ 
lished with notice of copyright. That no further copyright 
was or could have been secured by the subsequent republica¬ 
tion of the said story in any newspaper or periodical and that 
the suggestion of the said defendant, contained in the last 
paragraph of his letter and hereinabove set forth, is wholly 
without merit; that such suggestion does not comply with the 
provisions and requirements of the said Copyright Act and 
that the adoption of the said suggestion by the plaintiff would 
not only secure to it no protection or benefit under the Copy¬ 
right Act but might effectually deprive it of the protection to 
which it is otherwise entitled. 

Wherefore, the premises considered, and no other adequate 
remedy being available save as prayed for in this proceeding, 
the plaintiff prays: 

1. That the writ of mandamus issue to the defendant com¬ 

manding and requiring him to accept the aforesaid ap- 
6 plication for registration of the plaintiff’s claim of copy¬ 
right in the said book “In Old Chicago” and to register 
same in the copyright office. 

2. That a rule be issued out of this Honorable Court re¬ 
quiring the defendant to show cause, on a day certain, why the 
prayers of this petition should not be granted. 

3. For such other and further relief as the nature of the 
case may require and to the Court shall seem meet and proper. 

Twentieth Century-Fox Film Corporation. 
By W. C. Michel. 

State of New York, 

County of New York, ss: 

W. C. Michel, being first duly sworn, deposes and says that 
he is the Exec. Vice Pres, of Twentieth Century-Fox Film 
Corporation, plaintiff in the above-entitled cause; that he has 
read the above and foregoing petition and knows the contents 
thereof; that the statements contained therein are true and 
correct as he verily believes. 

W. C. Michel. 

Subscribed and sworn to before me this 10 day of February 
1938. 

[notarial seal] Anne M. Murphy, 

Notary Public. 

New York Co. Clerk’s No. 290. New York Register’s No. 
8~M^10S. Term Expires March 30, 1938. 

Fulton Brylawski, 

Attorney for plaintiff. 
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7 Exhibit A 

Application for Copyright A1 

FOR BOOK NOW FIRST PUBLISHED IN THE UNITED STATES 

Register of Copyrights, Washington, D. C. 

Date January 11, 1938. 

Of the book named herein two complete copies of the best 
edition First Published on the date stated herein are here¬ 
with deposited to secure copyright registration, accompanied 
by the Affidavit required by section 16 of the Act of March 
4, 1909, that the book has been produced in accordance with 
the manufacturing provisions specified in section 15 of the said 
Act. $2 (statutory fee for registration and certificate) is also 
inclosed. The copyright is claimed by 

(1) Name of copyright owner Twentieth Century-Fox Film 
Corporation. 

(Write full legal name of copyright owner) 

(2) Address 444 West 56th Street, New York, New York 

(Street) (City) (State) 

(3) Name of author or translator Philip Wylie, 

(4) Country of which the author is a citizen * United States. 

(Moat be stated) 

(5) If an alien author domiciled in the United States, state 

where. 

(6) Title of book “In Old Chicago.” 

A1 


.Fee rec’d $_ 

2 c. rec’d. 

Application 

rec’d. 

Affidavit 

rec’d. 

Important.—Applicant must not write in the blank lines 
above; to do so will cause delay in Copyright Office. 

(7) First published on the 30th day of December 1937. 

(State here the day. month, and year when the work was placed on sale, sold, or 
publicly distributed. Must agree with the date stated in the affidavit on reverse 
side.) 

(8) Send certificate of registration to Edwin P. Kilroe, 444 
West 56th Street, New York, N. Y. 

(Street) (City) (State) 
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(9) Name and address of person sending the fee Twentieth 
Century Fox Film, 444 West 56th Street, New York, N. Y. 

(Street) (City) (State) 

Fill out affidavit on reverse side. 

•If the work is a translation, state name and citizenship of the translator in lieu of 
that of the author. 

AFFIDAVIT A1 

Important.—The execution of this affidavit must be subse¬ 
quent to the publication of the book, and must be made by 
an individual (an, official of a corporation or firm may act). 
State of New York, 

County of New York, 
ss: 

(Fill in the required statements to accord with the facts con¬ 
cerning the book named, and draw pen through statements 
not intended to be made) 

I, W. C. Mitchel, being duly sworn depose and say: That I am 
the (see footnote) (2) duly authorized agent or representative 
residing in the United States of the claimant of copyright in the 
book named herein; I further depose and say that the book, of 
which two copies have been deposited, entitled “In Old Chicago” 
has been printed as required by the Act of March 4, 1909, by 
Higwell-Matrix Company, at New York, New York; from 

(Name of establishment) (City) (State) 

type set within the limits of the United States, or from plates 
made within the limits of the United States from type set there¬ 
in, by Higwell-Matrix Company, at New York, New York; 

(Name of establishment) (City) (State) 

that the printing of the text of the said book was completed on 
the 15th day of December 1937; that the said book was pub¬ 
lished on the 30th day of December 1937 ; that the binding of 
the said book has been performed within the limits of the 
United States by Higwell-Matrix Company, at New York, 

(Name of establishment) (City) 

New York. 

(State) 

(S) W. C. Michel. 

(Signature of person making affidavit) 

Subscribed and sworn to before me this 11 day of January 
1938. 

[notarial seal] (S) Anne M. Murphy. 

(Signature of Notary Public) 

(Copyright law makes use of notarial seal obligatory.) 

Footnote—Of the lines numbered (1), (2), (3), use the one which applies, and 
cross out the lines not used. 
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Rule to show cause 
Filed February 17, 1938 


# * * * # 

Upon consideration of the petition of the Plaintiff, Twentieth 
Century-Fox Film Corporation, filed herein, it is this 17th day 
of February 1938, ordered, that Clement L. Bouvee, as Regis¬ 
ter of Copyrights. Defendant herein, show cause, if any he has, 
on the 3rd day of March 1938, at 10 o’clock a. m., why the 
Writ of Mandamus should not issue as in said petition prayed, 
commanding him to accept the application of the Plaintiff, as 
filed, for the registration of the work entitled “In Old Chicago,” 
and to register said work as a book as prayed in the said peti¬ 
tion, provided that a copy of this order be served on the said 
defendant on or before the 23rd day of February 1938. 

By the Court 

Jennings Bailey, Justice. 
marshal’s return 

Served a copy of the above rule on the above named Clement 
L. Bouvee, personally, February 17, 1938. John B. Colpoys, 
U. S. Marshal in and for the Dist. of Columbia. 

By Elmer Graves, 

Deputy U. S. Marshal. 

K. 

9 Answer to the petition and order to show cause 

Filed March 3, 1938 


To the Honorable the Judges of the District Court of the 
United States for the District of Columbia: 

Now comes Clement L. Bouve, Register of Copyrights, re¬ 
spondent herein, at all times saving and preserving unto him¬ 
self all exceptions to the imperfections, and uncertainties and 
defects in the petition for writ of mandamus and order to 
show cause, filed herein, and reserving unto himself all bene¬ 
fit of any lack of jurisdiction of the court, appearing upon the 
face of the petition, to grant the relief prayed, and to direct 
him as Register of Copyrights, to perform the act in question, 
and relying upon the same as if demurrer had been specifically 
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inclosed for answer to said petition, or so much thereof as is 
material, and to the rule to show cause, answering says: 

1. Defendant admits, for the purpose of this proceeding, 
that the plaintiff is a corporation organized under and by 
virtue of the laws of the State of New York. 

2. Defendant admits the allegations of the second para¬ 
graph concerning his official position. 

3. Defendant admits that the Act of Congress, approved 
March 4, 1909, C. 320, Sec. 9, 35 Stat. 1077, contains the para¬ 
graph recited. 

4. Defendant admits that the Act of Congress, approved 
March 4, 1909, C. 320, Sec. 12, 35 Stat. 1078, as amended by 
the Act approved March 28, 1914, C. 48, Sec. 1, 38 Stat. 311, 
contains the paragraph recited, except that the word “thereof” 
should be inserted between the words “edition” and “then” 

in the last clause. 

10 5. Defendant admits that the Act of Congress, ap¬ 

proved March 4, 1909, C. 320, Sec. 10, 35 Stat. 1078, 
contains the paragraph recited. 

6. Defendant admits that Philip Wylie is a citizen of the 
United States and that he is the author of certain literary 
material entitled “In Old Chicago,” and that plaintiff is the 
copyright proprietor of this work. As to whether plaintiff 
on the 30th day of December 1937, first placed on sale, sold, 
and publicly distributed a certain book entitled “In Old Chi¬ 
cago” ; and as to whether the title page of each copy contained 
a printed notice of copyright; and as to whether said notice, if 
made, was in the words and figures enumerated, defendant is 
without knowledge; it therefore denies each and every of 
said allegations and leaves plaintiff to its proofs. As to all 
other allegations in said paragraph 6, defendant denies each 
and every of said allegations. 

7. Defendant admits that the literary work entitled “In Old 
Chicago” was printed and bound, as set forth in paragraph 7, 
but defendant is without knowledge that the said work was 
published, with notice of copyright, on the 30th day of De¬ 
cember 1937, and therefore denies this allegation and leaves 
plaintiff to its proofs. 

5. Defendant admits that on the 13th day of January 1938, 
the petitioner.deposited in the Copyright Office, Library of 
Congress, Washington, D. C., two copies of a literary work 
entitled “In Old Chicago” but denies that they constituted 
two complete copies of the best edition then published of this 
literary work. Defendant further admits that the two copies 
deposited were accompanied by an application on Form “A-l” 
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and an affidavit required in connection with Form 

II “A-l,” together with the amount of $2.00. which is the 
statutory fee for literary work registered in connection 

with Form “A-l.” Defendant also admits that there are at¬ 
tached to the petition correct copies of the said application 
Form “A-l,” the affidavit, and the said literary work entitled 
“In Old Chicago.” As to all other allegations in said para¬ 
graph 8, defendant denies each and every of said allegations. 

9. Defendant admits that his letter of January 26, 1938, 
addressed to Mr. Brylawski, is correctly quoted in paragraph 
9. Defendant avers that he refused to register the said claim 
of copyright on January 26, 1938, for the reason the deposits 
submitted in support of the registration of such claim were 
not in the form required by section 12 of the Copyright Act, 
in that being proof, they do not constitute complete copies of 
the best edition, and do not consist of the issues of the news¬ 
paper containing the same. 

10. Insofar as plaintiff’s 10th paragraph embodies con¬ 
clusions of law, the defendant is advised that he is not re¬ 
quired to answer. But defendant denies that the plaintiff has 
fully complied with all of the provisions of the Copyright Act 
relating to the registration of its claim of copyright in the said 
literary work; that it is legally entitled to have its claim of 
copyright in the aforesaid literary work registered in the Copy¬ 
right Office in the form presented. Defendant also denies that 
his action in refusing to make such registration is unwarranted, 
arbitrary, and contrary to the meaning and intent of Congress 
and to express provisions of the said Copyright Act, and that 
such refusal has caused great damage to the plaintiff. De¬ 
fendant also denies that his action is calculated to and does 
deprive the plaintiff of the rights which would assertedly other¬ 
wise accrue to it, and that the plaintiff is prevented 

12 from obtaining the protection to which it is entitled 
under the Copyright Act. 

11. Insofar as plaintiff’s 11th paragraph embodies con¬ 
clusions of law, the defendant is advised that he is not re¬ 
quired to answer. As to whether or not, on December 30, 
1937, the said literary work was published by being placed 
on sale, sold, and publicly distributed at numerous and divers 
places in the United States of America and Canada; and as 
to whether or not this occurred long prior, if it occurred, to 
the re-publication of the said literary work in any newspaper 
or other periodical; as to whether or not each copy of the 
literary work alleged to have been published contained a copy¬ 
right notice as required by law; as to whether or not the term 
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of copyright commenced the 30th day of December 1937; and | 
as to whether or not said date is the first date on which said i 
literary work was published with notice of copyright, de¬ 
fendant is without knowledge; it therefore denies each and 
every said allegation and leaves plaintiff to its proofs. De¬ 
fendant also denies that his suggestion, contained in the last 
paragraph of his letter, hereinabove set forth, is wholly with- j 
out merit; that such suggestion does not comply with the pro- j 
visions and the requirements of the said Copyright Act and 
that the adoption of the said suggestion by the plaintiff would 
not only secure to it no protection or benefit under the Copy¬ 
right Act, but might effectually deprive it of the protection to 
which it is otherwise entitled. 

Further answering defendant avers that on January 3, 1938, j 
publication of the literary work entitled “In Old Chicago,” by j 
Philip Wylie, began by publishing chapter 1 in the Daily 
News, Los Angeles, California, for Monday, January 3, 1938. 

This publication contained the copyright notice “Copy- 
13 right 1937, by 20th Century-Fox Film Corporation.” 

The Daily News, Los Angeles, California, is a daily 
newspaper which is published, sold, and publicly distributed j 
on the publication date therein contained and printed and I 
bound as required in section 12 of the Act. The succeeding 
editions of this newspaper carried successive chapters of the 
literary work in question, the first ten chapters having been 
published with copyright notice in this manner on January 
13, 1938. By January 25, 1938, the entire literal work had 
been published in this manner with the aforesaid copyright j 
notice. (Photostatic Copies are hereto appended and prayed 
to be made a part hereof, marked Deft’s. Ex. A.) 

And further answering, defendant avers on information and 
belief that said literary matter entitled “In Old Chicago” was 
published with copyright notice in newspapers and periodicals, | 
and printed and bound as required by section 12 of the Act, j 
prior to January 13, 1938, other than in the aforesaid Daily 
News. 

And further answering, defendant avers that the Copyright 
Act does not require or contemplate the deposit of material 
in “proof” form and that the defendant is without authority 
to register a claim of copyright in such material when accom- I 
panied by a deposit or deposits in such form. 

And further answering, defendant avers that his action is 
fully warranted in view of sections 12, 13, and 59 of the Copy¬ 
right Act. 
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And further answering, defendant avers that in refusing to 
accept as a deposit the writing entitled “In Old Chicago” de¬ 
fendant has acted w’ithin a discretion vested in him by section 
10 of the Copyright Act, which provides that any person en¬ 
titled thereto by this Act— 

* * * may obtain registration of his claim to 

14 copyright by complying with the provisions of this Act, 
including the deposit of copies, and upon such com¬ 
pliance the register of copyrights shall issue to him the cer¬ 
tificate provided for in section fifty-five of this act”; 

in that the material offered to support the claim of registra¬ 
tion of copyright applied for by the plaintiff as aforesaid did 
not constitute the form of deposit required by section 12 of 
the Act; and the deposit thereof by the plaintiff as aforesaid 
did not constitute a compliance with the provisions of the Act. 

And now having fully answered the petition, and made re¬ 
turn to the rule to show' cause, the defendant prays that the 
order to show cause against him be discharged and the petition 
be dismissed with all costs of the proceedings against plaintiff. 

Clement L. Bouve, 
Register of Copyrights. 

H. L. Godfrey, 

J. F. Mothershead, 

Attorneys for Defendant , 

Department of Justice.. 

David A. Pine, 

Howard Boyd, 

Of Counsel. 

District of Columbia, $s; 

I, Clement L. Bouve, being first duly sworn, depose and say 
that I am the Register of Copyrights, Library of Congress, 
defendant therein; that I have read the above answer and 
return to the rule by me subscribed and know the contents 
thereof; and that the statements of fact therein made as upon 
personal knowledge are true, and those made upon informa¬ 
tion and belief I believe to be true. 

Clement L. Bouve, 
Register of Copyrights. 

15 Subscribed and sworn to before me this 3rd day of 
March 1938. 

[notarial seal] John R. Wright, 

Notary Public. 


I 
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16 Amendment to answer 

Filed June 6, 1938 

***** 

Upon oral motion of the defendant, consented to by the 
plaintiff, leave is hereby granted to amend the answer of the 
defendant heretofore filed herein, by adding before the last 
paragraph of the said answer, on page 6, the following, to 
wit: 

“The defendant denies that the material entitled ‘In Old 
Chicago’ is, for the purposes of the deposit provisions of Sec¬ 
tion 12 of the Copyright Act, the book contemplated by such 
Section, but asserts that such material is, on the contrary, for j 
such purposes, the contribution to a periodical contemplated j 
by such Section.” 

Peyton Gordon, Justice. 

I consent: 

Fulton Brylawski, 

Attorney for Plaintiff. 

i 

17 Traverse to defendant’s amended answer 

Filed June 24, 1938 

i 

***** 

Comes now the plaintiff, the above-named Twentieth Cen¬ 
tury-Fox Film Corporation, a corporation, and for traverse to 
the amended answer of the defendant herein says that it denies 
severally and specifically each and every allegation in said | 
amended answer contained, excepting such of said allegations 
as admit the averments contained in the original petition of j 
plaintiff filed herein. 

Fulton Brylawski, 

Wm. B. Wolf, 

Simon Fleishman, 

Attorneys for plaintiff. 

18 Joinder in issue 

i 

Filed June 30, 1938 

***** 

Comes now the defendant in the above entitled cause and j 
joins issue on the plaintiff’s traverse. 

David A. Pine, 

United States Attorney. 

Howard Boyd, 

Assistant United States Attorney. 




I 

i 
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19 Motion to amend the answer 

Filed November 30, 1938 


***** 

Comes now the defendant, by his attorneys below named, 
and moves the court for leave to amend the answer hereto¬ 
fore filed herein to read as follows: 

Now comes Clement L. Bouve, Register of Copyrights, re¬ 
spondent herein, at all times saving and preserving unto him¬ 
self all exceptions to the imperfections, and uncertainties and 
defects in the petition for writ of mandamus and order to 
show cause, filed herein, and reserving unto himself all bene¬ 
fit of any lack of jurisdiction of the court, appearing upon 
the face of the petition, to grant the relief prayed, and to 
direct him as Register of Copyrights, to perform the act in 
question, and relying upon the same as if demurrer had been 
specifically inclosed for answer to said petition, or so much 
thereof as is material, and to the rule to show cause, answering 
says: 

1. Defendant admits, for the purpose of this proceeding, 
that the plaintiff is a corporation organized under and by vir¬ 
tue of the laws of the State of New York. 

2. Defendant admits the allegations of the second para¬ 
graph concerning his official position. 

3. Defendant admits that the Act of Congress, approved 
March 4, 1909, C. 320, Sec. 9, 35 Stat. 1077, contains the para¬ 
graph recited. 

4. Defendant admits that the Act of Congress, approved 
March 4, 1909, C. 320, Sec. 12, 35 Stat. 1078, as amended by 
the Act approved March 28, 1914, C. 48, Sec. 1, 38 Stat. 311, 
contains the paragraph recited, except that the word “there¬ 
of” should be inserted between the words “edition” and “then” 

in the last clause. 

20 5. Defendant admits that the Act of Congress, ap¬ 

proved March 4, 1909, C. 320, Sec. 10, 35 Stat. 1078, 
contains the paragraph recited. 

6. Defendant admits that Philip Wylie is a citizen of the 
United States and that he is the author of certain literary 
material entitled “In Old Chicago,” and that plaintiff is the 
copyright proprietor of this work. As to whether plaintiff on 
the 30th day of December 1937, first placed on sale, sold, and 
publicly distributed a certain book entitled “In Old Chicago”; 
and as to whether the title page of each copy contained a 
printed notice of copyright; and as to whether said notice, if 
made, was in the words and figures enumerated, defendant is 
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without knowledge; it therefore denies each and every of said 
allegations and leaves plaintiff to its proofs. As to all other 
allegations in said paragraph 6, defendant denies each and 
every of said allegations. 

7. Defendant admits that the literary work entitled “In Old 
Chicago” was printed and bound, as set forth in paragraph 7, 
but defendant is without knowledge that the said work was 
published, with notice of copyright, on the 30th day of Decem¬ 
ber 1937, and therefore denies this allegation and leaves plain¬ 
tiff to its proofs. 

8. Defendant admits that on the 13th day of January 1938, 
the petitioner deposited in the Copyright Office, Library of 
Congress, Washington, D. C., two copies of a literary work 
entitled “In Old Chicago” but denies that they constituted 
two complete copies of the best edition then published of this 
literary work. Defendant further admits that the two copies 
deposited were accompanied by an application on Form “A-l” 
and an affidavit required in connection with Form “A-l,” to¬ 
gether with the amount of $2.00, which is the statutory 

21 fee for literary work registered in connection with Form 
“A-l.” Defendant also admits that there are attached 
to the petition correct copies of the said application Form 
“A-l,” the affidavit, and the said literary work entitled “In 
Old Chicago.” As to all other allegations in said paragraph 8, 
defendant denies each and every of said allegations. 

9. Defendant admits that his letter of January 26, 1938, 
addressed to Mr. Brylawski, is correctly quoted in paragraph 
9. Defendant avers that he refused to register the said claim 
of copyright on January 26, 1938, for the reason the deposits 
submitted in support of the registration of such claim were not 
in the form required by section 12 of the Copyright Act, in 
that being proof, they do not constitute complete copies of the 
best edition, and do not consist of the issues of the newspaper 
containing the same. 

10. Insofar as plaintiff’s 10th paragraph embodies con¬ 
clusions of law, the defendant is advised that he is not required 
to answer. But defendant denies that the plaintiff has fully 
complied with all of the provisions of the Copyright Act re¬ 
lating to the registration of its claim of copyright in the said 
literary work; that it is legally entitled to have its claim of 
copyright in the aforesaid literary work registered in the Copy¬ 
right Office in the form presented. Defendant also denies that 
his action in refusing to make such registration is unwarranted, 
arbitrary, and contrary to the meaning and intent of Congress 
and to express provisions of the said Copyright Act, and that 

258183—40 - 2 
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such refusal has caused great damage to the plaintiff. De¬ 
fendant also denies that his action is calculated to and does 
deprive the plaintiff of the rights which would assertedly other¬ 
wise accrue to it, and that the plaintiff is prevented from 

22 obtaining the protection to which it is entitled under the 
Copyright Act. 

11. Insofar as plaintiff’s 11th paragraph embodies con¬ 
clusions of law, the defendant is advised that he is not re¬ 
quired to answer. As to whether or not, cn December 30, 1937, 
the said literary work was published by being placed on sale, 
sold, and publicly distributed at numerous and divers places 
in the United States of America and Canada; and as to whether 
or not this occurred long prior, if it occurred, to the republi¬ 
cation of the said literary work in any newspaper or other 
periodical; as to whether or not each copy of the literary work 
alleged to have been published contained a copyright notice 
as required by law; as to whether or not the term of copyright 
commenced the 30th day of December 1937; and as to whether 
or not said date is the first date on which said literary work 
was published with notice of copyright, defendant is without 
knowledge; it therefore denies each and every said allegation 
and leaves plaintiff to its proofs. Defendant also denies that 
his suggestion, contained in the last paragraph of his letter, 
hereinabove set forth, is wholly without merit; that such sug¬ 
gestion does not comply with the provisions and the require¬ 
ments of the said Copyright Act and that the adoption of the 
said suggestion by the plaintiff would not only secure to it no 
protection or benefit under the Copyright Act, but might ef¬ 
fectually deprive it of the protection to which it is otherwise 
entitled. 

Further answering defendant avers that on January 3, 1938, 
publication of the literary work entitled “In Old Chicago,” by 
Philip Wylie, began by publishing chapter 1 in the Daily News, 
Los Angeles, California, for Monday, January 3,1938. The Daily 
News, Los Angeles, California, is a daily newspaper which 

23 is published, sold, and publicly distributed on the publi¬ 
cation date therein contained and printed and bound as 

required in section 12 of the Act. The succeeding editions of 
this newspaper carried successive chapters of the literary work 
in question, the first ten chapters having been published in 
this manner by January 13, 1938. By January 25, 1938, the 
entire literary work had been published in this manner. Chap¬ 
ters 1, 2, 4, and 5 of the story “In Old Chicago,” which re¬ 
spectively appeared in the editions of the Daily News for Jan¬ 
uary 3, 4, 6, and 7, contained a copyright notice “Copyright. 
1937, by 20th Century-Fox Film Corporation.” Chapters 3 
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and 6 to 18, inclusive, which respectively appeared in the edi¬ 
tions of January 5, 8. 10, 11, 12, 13, 14, 15, 17, 18, 10, 20, 21, 
and 22, contained the copyright notice “Copyright, 1938, by 
20th Century-Fox Film Corporation.” Chapter 19 and the 
concluding chapter, which respectively appeared in the edi¬ 
tions of January 24 and 25, were published without copyright 
notice of any kind. (Photostatic copies are hereto appended 
and prayed to be made a part hereof, marked Deft’s. Ex. A.) 

And further answering, defendant avers that whether or not 
the plaintiff secured a valid copyright on December 30, 1937, 
the right to copyright protection was thereafter lost through 
publication of the story “In Old Chicago” without any copy¬ 
right notice with respect to certain chapters, and in other cases 
with the year date “1938” of which the accompanying amend¬ 
ment to page 5 of the original answer is one example. 

And further answering, defendant avers on information and 
belief that said literary matter entitled “In Old Chicago” was 
published with copyright notice in newspapers and periodicals, 
and printed and bound as required by section 12 of the Act, 
prior to January 13, 1938, other than in the aforesaid 
24 Daily News. 

And further answering, defendant avers that the 
Copyright Act does not require or contemplate the deposit of 
material in “proof” form and that the defendant is without 
authority to register a claim of copyright in such material 
when accompanied by a deposit or deposits in such form. 

And further answering, defendant avers that his action is 
fully warranted in view of sections 12, 13, and 59 of the Copy¬ 
right Act. 

And further answering, defendant avers that in refusing to 
accept as a deposit the writing entitled “In Old Chicago” de¬ 
fendant has acted within a discretion vested in him by section 
10 of the Copyright Act. which provides that any person 
entitled thereto by this Act— 

“* * * may obtain registration of his claim to copyright 
by complying with the provisions of this Act, including the 
deposit of copies, and upon such compliance the register of 
copyrights shall issue to him the certificate provided for in 
section fifty-five of this act;” 

in that the material offered to support the claim of registra¬ 
tion of copyright applied for by the plaintiff as aforesaid did 
not constitute the form of deposit required by Section 12 of 
the Act; and the deposit thereof by the plaintiff as aforesaid 
did not constitute a compliance with the provisions of the 
Act. 
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The defendant denies that the material entitled “In Old 
Chicago” is, for the purposes of the deposit provisions of Sec¬ 
tion 12 of the Copyright Act, the book contemplated by such 
Section, but asserts that suchi material is, on the contrary, for 
such purposes, the contribution to a periodical contemplated 
by such Section. 

And now having fully answered the petition, and made re¬ 
turn to the rule to show cause, the defendant prays that 

25 the order to show cause against him be discharged and 
the petition be dismissed with all costs of the proceedings 

against plaintiff. 

David A. Pine, 

United States Attorney, 
Howard Boyd, 

Assistant United States Attorney, 

H. L. Godfrey, 

Attorney, Department of Justice, 

J. F. Mothershead, 

Attorney, Department of Justice, 

Attorneys for the Defendant. 

26 Order 

Filed January 27, 1939 


Upon consideration of the motion of the defendant to amend 
the answer filed on November 30, 1938, it is by the Court this 
27th day of January 1939, 

Ordered that the said motion be and the same is hereby 
granted and allowed. 

Jennings Bailey, Justice. 

27 Opinion 

Filed April 29,1940 

***** 

The plaintiff obtained a copyright in its work “In Old Chi¬ 
cago” in December 1937, by publication with notice of copy¬ 
right. The work was actually offered for sale to the public 
and although the number of copies offered for sale was quite 
small, and the publication made as a requisite for bringing 
suit to enforce registration, it cannot be said that there was 
no publication, for had the work been offered for sale without 
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the copyright notice there would have been a surrender of all 
right to a copyright. 

The defendant refused to register the copyright chiefly on 
the ground that the writing sought to be copyrighted consisted 
merely of “page proof” of a contribution to a newspaper and 
that the newspaper containing the serialization should be 
deposited instead of the page proof. 

The book in question does have some of the characteristics 
of “page proof.” The sheets are printed on one side only, 
each page has a separate copyright notice and a resume of 
the preceding pages, but the sheets are bound together in the 
form of a book. The fact that it was apparent from the face 
of the book that the purpose was to have it published in in¬ 
stalments in periodicals does not in my opinion prevent the 
registration of the whole as a book. Nor can it be said that 
this was not “the best edition thereof then published,” it being 
the only complete edition. 

It may be added that it was the practice until the year 1936 
under the former Register of Copyrights to register copyrighted 
publications similar to the one in question. 

28 As to the discretionary power of the Register of Copy¬ 
rights, I think that he has no power to refuse to register 

any copyright that is entitled to registration under the law; 
that it is a question of fact whether the applicant has com¬ 
plied with the law; that if he has complied with the law he 
is entitled to have the copyright registered; that any finding 
of fact or conclusion of law on the part of the Register of 
Copyrights are not binding upon the court. I think that the 
powers of the Register of Copyrights are analogous to the 
powers of the Postmaster General in admitting articles in the 
mail and of the Register of Deeds in recording instruments. 
Paine vs. National Railway Publishing Company, 20 App. 
D. C. 581; Dancey vs. Clarke, 24 App. D. C. 487. 

I do not think that the testimony is sufficient to establish 
any waiver of copyright based upon any publication without 
the copyright notice by the authority of the publisher. 

The plaintiff is entitled to the relief sought. 

Bailey, J. 

29 Statement of facts 

Filed May 9,1940 

**#*##* 

1. The plaintiff, Twentieth Century-Fox Film Corporation, a 
body corporate, existing under the laws of the State of New 
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York, is the copyright proprietor of the book entitled “In Old 
Chicago” by Philip Wylie, a citizen of the United States; said 
book was printed in the City of New York from type set within 
the limits of the United States; the binding of said book was 
performed within the limits of the United States. 

2. The plaintiff published said book on December 30. 1937, 
by first offering for sale to the public on that date copies of 
the said book bearing statutory copyright notice, namely, “Copy¬ 
right, 1937, Twentieth Century-Fox Film Corporation.” This 
publication was made as a requisite for bringing suit to enforce 
registration. The number of copies offered for sale was quite 
small. 

3. On January 13, 1938, plaintiff deposited in the Copy¬ 
right Office, Library of Congress, Washington. D. C., two com¬ 
plete copies of the only complete edition then published of said 
book, and accompanied said deposit with application for regis¬ 
tration of copyright on form A-l, supplied by the Register 
of Copyrights, which application included affidavit as required 
by Section 16 of the Copyright Act. setting forth that said book 

had been produced in accordance with the “manufac- 
30 turing provisions” of Section 15 of said Act. together with 
the sum of $2.00, the same being the statutory fee for 
the registration of the claim of copyright for said book and 
issuance of certificate of registration therefor. 

4. The Defendant as Register of Copyrights refused to regis¬ 
ter plaintiff’s claim of copyright, and refused to issue certifi¬ 
cate in part on the ground that the material deposited consisted 
of “page proof” of a contribution to a newspaper, and that 
the newspaper containing each chapter of a serialization of a 
work should be deposited instead of the material (the book) 
deposited by plaintiff. 

The book in question has some of the characteristics of 
“page proof.” The sheets are printed on one side only; each 
page has a separate copyright notice and a resume of the pre¬ 
ceding pages; the statement “to be continued” is used at the 
end of the chapters; there is an absence of pagination; differ¬ 
ent grades of paper are used; but the sheets of page proof 
are bound together in the form of a book. It is apparent from 
the face of the book that the purpose was to have it published 
in installments in periodicals. 

5. It was the practice until the year 1936, under the former 
Register of Copyrights, to register claims of copyrights in pub¬ 
lications similar to the book entitled “In Old Chicago” as 
“books,” when applied for on A-l forms. 
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6. The plaintiff’s work was printed serially in various news¬ 
papers in the United States after the initial publication by the 
plaintiff. Some of the serial installments carried incorrect 
copyright notices and some installments were printed with¬ 
out copyright notice. But there was no publication without the 
copyright notice with the authority of the publisher. 

31 Coyiclusions of law 

1. The material deposited by plaintiff, and in which regis¬ 
tration of claim of copyright was refused by the defendant, 
is a “book” within the meaning of the term as used in Section 
5 of the Copyright Act. 

2. The plaintiff obtained a copyright in its book “In Old 
Chicago” on December 30, 1937, by publication with notice 
of copyright, and complied with all the prerequisites for regis¬ 
tration of its claim of copyright in said book; and deposited 
copies thereof in accordance with law; and thereupon became 
entitled to registration of its claim of copyright in the said 
book and issuance of certificate therefor. 

3. The defendant has no power to refuse registration of any 
claim of copyright when such claim of copyright is entitled to 
registration under the law. It is a question of fact whether 
the applicant has complied with the law; if he has complied 
with the law he is entitled to have the copyright registered; 
and findings of fact and conclusions of law on the part of the 
Register of Copyrights may be reviewed and, if erroneous, 
corrected by this court. 

4. The testimony respecting publication without notice is 
insufficient to establish abandonment of its copyright by the 
plaintiff. 

Jennings Bailey. 

32 Order directing defendant to register claim of copyright 

Filed May 9, 1940 


***** 

This cause, coming on to be heard at this term of Court, 
and upon consideration of the evidence adduced herein, and 
after argument by counsel for the respective parties, it is this 
9th day of May A. D. 1940, Adjudged, Ordered, and Decreed: 

That the defendant, Clement L. Bouve, as Register of Copy¬ 
rights, be and he is hereby enjoined and directed to forthwith 
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register the plaintiff’s claim of copyright in the book entitled 
“In Old Chicago” by Philip Wylie, published by the plaintiff 
on December 30, 1937, in accordance with its application for 
registration of its claim of copyright on Form A-l of the Copy¬ 
right Office, filed January 13, 1938, and the said defendant is 
further enjoined and directed to issue to the said plaintiff a 
Certificate of Registration thereof. 

Provided, however, that this Order shall not become effective 
until the expiration of the time allowed defendant in which to 
file notice of appeal or until final disposition of such appeal. 
By the Court: 

Jennings Bailey, Justice. 

No objection as to form. 

Wm. S. Tarver, 

Asst. U. S. Atty., 

Atty. for Defendant. 

33 Notice of appeal 

Filed May 27, 1940 


* * * * * 

Notice is hereby given this 27th day of May 1940, that 
Clement L. Bouve, Register of Copyrights, defendant in the 
above entitled cause hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment of 
this Court entered on the 9th day of May 1940 in favor of 
the Twentieth Century-Fox Film Corp. against said Clement 
L. Bouve. 

H. L. Godfrey, 
Attorney for Dept, of Justice. 

34 Order 

Filed June 24, 1940 


Upon consideration of the motion for extension of time to 
file the record on appeal, filed herein by the defendant, and 
the consent of the plaintiff, Twentieth Century-Fox Film 
Corporation, noted hereon, it is by this Court this 24th day 
of June 1940: 

Adjudged, ordered, and decreed. That the time for filing the 
record on appeal in the United States Court of Appeals for 
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the District of Columbia in the above entitled cause be, and 
is hereby, extended to and including the 8th day of August 


1940. 


Daniel W. O’Donoghue, 

Justice. 


I consent. 

Fulton Brylawski, 

Attorney for plaintiff. 


35 


Order 


Filed June 26, 1940 

* * # * * 

By consent of the parties hereto, it is this 26th day of June 
1940, ordered that Plaintiff’s Exhibits 1, 13-A to 13-T, inclu¬ 
sive, and Defendant’s Exhibits 10, 13, and 22, offered in evi¬ 
dence, be transmitted to the United States Court of Appeals 
for the District of Columbia for use in connection with the 
appeal in the above-entitled case. 

Daniel W. O’Donoghue, 

Justice. 

We consent: 

Fulton Brylawski, 

Attorney for Plaintiff. 

H. L. Godfrey, 

Attorney for Defendant. 

36 Appellant’s statement of points 

Filed July 2, 1940 


***** 

1. The Court erred in failing to hold that the material in 
question was not a book within the meaning of Section 12 of 
the Copyright Act. 

2. The Court erred in failing to hold that the work in ques¬ 
tion was a series of contributions to newspapers “for which 
contribution special registration is requested.” 

3. The Court erred in failing to hold that the Register of 
Copyrights had the discretion to determine whether the de¬ 
posit in question was a book or a contribution to a periodical 
within the meaning of Section 12 of the Copyright Act. 
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4. The Court erred in holding that the deposit in question 
was the “best edition thereof then published.” 

5. The Court erred in holding that any findings of fact on 
the part of the Register of Copyrights may be reviewed and, if 
erroneous, corrected by the Court. 

6. The Court erred, in the absence of any finding of arbitrary 
or capricious action on the part of the Register of Copyrights, 
in holding that mandamus will lie against the Register of Copy¬ 
rights in this case. 

7. The Court erred in failing to hold that the interpretation 
given to the Copyright Act by the Register was entitled to 
great consideration and ought not to be interfered with unless 
clearly erroneous. 

8. The Court erred in holding that it was the practice until 
the year 1936, under the former Register of Copyrights, to reg¬ 
ister claims of copyrights in publications similar to the work 

entitled “In Old Chicago” as “books” when applied 
37 for on A-l forms. 

9. The Court erred in holding that plaintiff complied 
with all the prerequisites for registration and deposited copies 
of the work in issue in accordance with law. 

10. The Court erred in holding that plaintiff is entitled to 
the relief sought. 

11. The Court erred in failing to give judgment for the 
defendant. 

Edward M. Curran, 

United States Attorney, 
William S. Tarver, 

Assistant United States Attorney, 

H. L. Godfrey, 

Attorney, Department of Justice, 

J. F. Mothershead, 

Attorney, Department of Justice, 

Ellis Lyons, 

Attorney, Department of Justice, 

Attorneys for Defendant. 
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38 Defendant’s Exhibit A 

IN OLD CHICAGO 
Twenty Chapter Version 
NEWSPAPERS 


Name of Newspaper 

Dates 1 

No. 

Mats 

No. 

Proofs 

Los Angeles Daily News.....__... 

12/13/37 

3/14/38 

3/14/38 

3/14/38 

1 Set 

1 Set 
l 44 

News Loader, Richmond. Virginia...... 

1 •• 

World Ilerald, Omaha, Ncbr. 

I “ 

i •• 

Scranton Tribune. Scranton, Pa. 

1 

i “ 

Dearborn Daily Ilerald_____ 

3/1S/38 

3/15/38 

3/15/38 

3/15/38 

3/15/38 

3/10/38 

3/1(1/38 

I “ 

i *• 

Salida Record, Salida, Colorado.. 

1 “ 

i “ 

Grant County Herald, Lancaster, Wise..... 

1 

i “ 

Winstcd Evening Citizen, Winsted, Conn 

1 “ 

i« 

Brandon Sun, Brandon. Manitoba, Canada . 

1 “ 

i« 

Harrisburg Telegraph, Harrisburg, Pa. 


i« 

Movie Whirl, N. Y. C. (Canadian Mag.). 


i “ 

Countv Leader, Clayton, Mo. .. ... 

3/16/38 

3/21/28 

3/21/38 

3/23/38 

3/22/38 

3/22/38 

3/23/38 

3/28/38 

3/25/38 

1 “ 

i •• 

Hookley Countv Herald, Levelland, Texas. 

i “ 

Boston Globe, Boston, Mass. 

1 “ 

i “ 

Dailv Journal, New Ulm, Minn... 

1 “ 

i “ 

Leader Post Newspaper Co., Regina, Sask... 

1 “ 

i •• 
i “ 

Neighborhood News, St. Louis, Mo 

1 “ 

Cleveland Press, Cleveland, Ohio. . . 

i« 

Roswell Dailv Record, Roswell, New Mexico.... . 

1 « 

i “ 

Portsmouth Star, Portsmouth, Virginia_ .... 

1 “ 

i ** 

Charlotte Observer. Charlotte, N. 0. (received matsfrom Exchange) 



North Platte Daily Telegraph, N. Platte, Nebr. .. 

3/13/38 

3/30/38 

1 “ 

i “ 

Corbin Times-Tribune, Corbin, Ky.. . 

1 “ 

i “ 

Cincinnati Post, Cincinnati, Ohio (mats placed through Exchange). 
Banner, Courier, Oregon City, Oregon . .... 


4/11/38 
4/14 38 
4/38/38 

4/18/38 

1 " 

i “ 

Daily People’s Press. Owatonna, Minn.. . 

1 “ 

i ** 

Hastings Tribune, Hastings, Nenr.... . 

1 « 

i “ 

Dayton Herald, Dayton, Ohio (serial starts Sunday, April 24, 
193S). 

1 “ 

1 44 



1 The dates given hcrwith are the dates on which we sent the mats and proofs to the newspapers. 
We do not have a record of the starting dates of the serial in the papers, except in the following cases: 
Cleveland Press, Thursday, March 13,1038. Dayton Ilerald, Sunday, April 24,1938. 


We also have had requests for 98 sets of the 20 chapter ver¬ 
sion of the serial from theatres and exchanges but we do not 
know in which newspapers they placed the serial. 


39 Defendant's Exhibit B 


Office of the Register of Copyrights. In reply quote file No. 


RCD-SMF. 


Library of Congress, 

Copyright Office, 

Washington, April 13, 1927. 


Gentlemen: The Copyright Office has received your ap¬ 
plication for registration of “Catholic and Patriot,” a letter 
from Governor Alfred E. Smith, to be published in The Atlan¬ 
tic Monthly. You make affidavit that publication took place 
on the eighth of April and you file two proof copies of the 
letter. 
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It is a serious question whether the Copyright Office is em¬ 
powered by law to accept proof copies as the deposit required 
for registration of a book. It is, moreover, a question from 
the standpoint of the copyright owner whether such a deposit 
is advisable. You have presumably set up a claim of publica¬ 
tion for this letter with the copyright notice by such action as 
has been taken by you on the eighth of April. Would it not 
be preferable to stand on this action as setting up the claim 
of copyright and make registration only after the publication 
of the regular edition of The Atlantic Monthly containing the 
letter? The filing of your application and the proof copies 
will, of course, be a matter of record here in accordance with 
this correspondence, but we hesitate to make the actual regis¬ 
tration requested, at least until we have been informed that 
you have fully considered all the aspects of the case. 

No remittance was sent with this application to cover the 
registration fee. The sum which is held to your credit in the 
Copyright Office was deposited by you expressly for the pur¬ 
pose of making registrations of the periodical and we should 
have your authorization to draw upon it for the registration 
here in question, if you decide to make it. 

Very truly yours, 

Thorvald Solberg, 

Register of Copyrights. 

Enclosure: 

Form A-5. 

The Atlantic Monthly Company, 

8 Arlington Street, Boston, Mass. 

P. S.—You will of course be aware that the law provides 
for separate registration of a contribution to a periodical on 
deposit of one copy of the periodical and if you feel that such 
registration would meet your needs you may file an applica¬ 
tion on Form A-5 enclosed with one copy of the issue of the 
Atlantic containing Governor Alfred E. Smith’s letter. 

40 Defendant’s Exhibit 11 

Joseph M. Schenck, Chairman of the Board. Sidney R. 
Kent, President. Branches in all principal cities of the world. 
Telephone Columbus 5-3320. Cable Address, Foxfilm-New 
York. 

Twentieth Century-Fox Film Corporation, 

Head Office 444 West 56th Street, 

New York, January 21,1937. 

C. L. Bouve, Esq., 

Register of Copyrights, Washington, D. C. 


CLEMENT L. BOUVE VS. TWENTIETH CENTURY-FOX FILM CORP. 27 

Re: Trust 

Dear Mr. Bouve : I am enclosing herewith corrected appli¬ 
cation for the registration of the serialization of the motion 
picture “Lloyds of London.” 

Please accept my thanks for calling this error to my atten¬ 
tion. 

Very respectfully yours, 

Edwin P. Kilroe, 
Edwin P. Kilroe. 

si. 

enc. 

41 Defendant's Exhibit 12 

HAH:CC. 

February 19, 1937. 

Dear Mr. Kilroe: My personal attention has been called 
to your application in behalf of the Twentieth Century-Fox 
Film Corporation for “Lloyds of London” by Peter B. Kyne, 
being the story of the motion picture produced under the same 
title. 

The copies deposited consist of proof sheets covering the 
nineteen chapters of the complete story, and these are pre¬ 
sumably intended to run serially in newspapers or magazines. 
It would seem, therefore, that the normal procedure would 
be to register as a contribution after publication has taken 
place in the periodical in accordance with Section 12 of the 
Act, which expressly provides that if the work be a contribu¬ 
tion to a periodical, there shall be deposited “one copy of the 
issue or issues containing such contribution” accompanied by a 
claim of copyright (application) which may conveniently be 
filed by means of form A5. You will observe also that Section 12 
provides that the application shall be accompanied by copies 
of the issue or issues of the periodical itself in which the story 
has appeared, and not merely proof sheets. 

However, the copyright notice at the end of each continued 
chapter is defective. In each case the symbol © is used, and 
the year date only appears in the notice applied to the last 
five chapters. The Copyright Act provides in Section IS that 
the notice shall consist of the word “Copyright” or the abbre¬ 
viation “Copr.,” accompanied by the name of the copyright 
owner, “and if the work be a printed literary, musical, or dra¬ 
matic work, the notice shall include also the year in which the 
copyright was secured by publication.” The Section goes on 
to provide that the symbol © accompanied by the initials, 
monogram, mark, or symbol of the copyright proprietor, shall 
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only be applied in the case of works specified in subsections F 
to K of Section 5 (maps, works of art, prints, photographs, 
etc.). If, therefore, these chapters have already been sep¬ 
arately published with inadequate notice, there has been fail¬ 
ure to comply with the provisions of the Act, and it is only 
upon such compliance that the Register is authorized to issue 
the certificate of registration under Section 10. 

Enclosure: Form Ao. 

Feb. 20, 1937. 

Very truly yours, 

C. L. Bouve, 
Register of Copyrights. 

Mr. Edwin P. Kilroe, 

Twentieth Century-Fox Film Corp., 

444 West 56th Street, New York, New York. 

42 Defendant's Exhibit 14 


Joseph M. Schenck, Chairman of the Board. Sidney R. Kent, 
President. Branches in all principal cities of the world. Tele¬ 
phone Columbus 5-3320. Cable Address, Centfox, New York. 


Twentieth Century-Fox Film Corporation. 

Head Office 444 West 56th Street, 

New York, May 27, 1937. 

Register of Copyrights, 

Washington, D. C. 

My Dear Sir: I am enclosing application for copyright 
registration and two copies of the serialization of Slave Ship. 
Please charge fee of 82.00 to our account. 

Very sincerely yours, 


E. P. Kilroe. 
Edwin P. Kilroe. 


N enc. 

43 Defendant's Exhibit 15 

July 3,1937. 

HAH:MPF. 

7-1-37. 

S. L. Bk 34, p. 447. 

Filed outside. 


Attention: Edwin P. Kilroe, Esq. 

My Dear Mr. Kilroe : Referring to your application for reg¬ 
istration of the serialization of “Slave Ship” by Gouverneur 
Morris, accompanied by copies consisting of proof sheets in 
paper covers: 


CLEMENT L. BOUVE VS. TWENTIETH CENTURY-FOX FILM CORP. 29 

This seems to be on all fours with the case of “Lloyds of 
London” by Peter B. Kyne, concerning which we have already 
had some correspondence, and hence the same difficulties are 
presented. Please refer to my letter of April 9, 1937. I shall 
be glad to have your views on the questions involved. 

Very truly yours, 


Register of Copyrights. 
Twentieth-Century Fox Film Corp., 

Legal Department, Jf.If.Jf. W. 56th Street, 

New York, N. Y. 

44 Defendant’s Exhibit 16 

Twentieth Century-Fox Film Corporation, 

Head Office 444 West 56th Street, 

New York, July 8, 1937. 

Joseph M. Schenck, Chairman of the Board. Sidney R. Kent, 
President. Branches in all principal cities of the world. Tele¬ 
phone Columbus 5-3320. Cable address, Centfox, New York. 

Mr. C. L. Bouve, 

Register of Copyrights, Washington, D. C. 

My Dear Mr. Bouve: I have your letter of July 1,1937, con¬ 
cerning the registration of the serialization of Slave Ship. 

I have asked Mr. Fulton Brylawski to drop in and discuss 
the matter with you. 

Very sincerely yours, 

E. P. Kilroe. 

Edwin P. Kilroe. 

K:N. 


45 Defendant’s Exhibit 19 


.Fee rec’d $_ 

1 c. rec’d. 

Application rec’d . 


Important.—Applicant must not write in the blank lines 
above; to do so will cause delay in Copyright Office. 
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Application for Copyright 


FOR CONTRIBUTION TO A NEWSPAPER OR PERIODICAL 

Register of Copyrights, Washington, D. C. 

One complete copy of the Newspaper or Periodical named 
herein and published in the United States on the date stated 
below is herewith deposited to secure copyright registration 
under the provisions of the Act of March 4, 1909, for the con¬ 
tribution contained therein as described herein. $2 (statutory 
fee for registration and certificate) is also inclosed. The copy¬ 
right is claimed by 

(1) Name of copyright owner . 

(Write full legal name of copyright owner) 

(2) Address. 

(Street) (City) (State) 

(3) Name of author or translator. 

(Write name in full) 

[Please turn this over] 

(4) Country of which the author is a citizen 1 . 

(Must be stated) 

(5) If an alien author domiciled in the United States, state 

where . 

(6) Description of contribution 2 3 . 

(7) Title of contribution .on page. 

(8) Published in.; at.;.;. 

(Name of periodical) (City) (State) (Date of issue) 

(9) First published on the.day of., 

(State day, month, and year when above published instalment or contribution was 
first placed on sale, sold, or publicly distributed) 

(10) Send certificate of registration to. 


(Street) (City) (State) 

(11) Name and address of person or firm sending the fee.. 


(Street) (City) (State) 

46 Transcript of proceedings 

Filed June 27, 1940 

***** 

Washington, D. C., 
Monday, April 1, 1940. 

Pursuant to notice theretofore given to all known interested 
parties, and designation theretofore made by the Assignment 

1 If the work is a translation, state name and citizenship of the translator, in lieu 

of that of the author. 

3 If literary text matter, describe as a •‘book": if a drama, as a “dramatic com¬ 
position" ; if music, as a "musical composition" : if a print, as a “print" or “pictorial 
illustration,” etc. 
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Commissioner, the above-entitled cause came on for hearing 
and trial at 10:30 o’clock a. m., Monday, April 1, 1940, in the 
District Court of the United States for the District of Co¬ 
lumbia, in the courthouse in the city of Washington. 

Before Honorable Jennings Bailey, Associate Justice of 
the District. Court of the United States for the District of 
Columbia, there being 

Present: William B. Wolf, Esquire; Fulton Brylawski, Es¬ 
quire; and Simon Fleishman, Esquire, in behalf of the plain¬ 
tiff. H. L. Godfrey, Esquire, and William S. Tarver, Esquire, 
in behalf of the defendant. 

Thereupon the following proceedings and transactions 
47 were had: 

61 This is the direct examination of W’illiam C. Cham¬ 
bliss, who was examined by Mr. Wolf. 

(Thereupon counsel for the plaintiff read into evidence the 
direct examination of the deposition of William C. Chambliss, 
Mr. Brylawski reading the questions and Mr. Fleishman read¬ 
ing the answers, during the reading of which the following 
proceedings occurred:) 

“By Mr. Wolf: 

“Q. Mr. Chambliss, what is your occupation? 

“A. I am Assistant Exploitation Manager of Twentieth Cen¬ 
tury-Fox Film Corporation. 

“Q. How long have you been employed by your present 
employer? 

“A. Three years. 

“Q. W T hat was your position prior to your present one? 

“A. I was assistant to Earl Wingart, Publicity Manager of 
Twentieth Century-Fox Film Corporation. 

“Q. Was that your position during December and January 
last? 

“A. It was. 

“Q. Mr. Chambliss, are you familiar with the publication 
entitled Tn Old Chicago’ written by Philip Wylie 

62 as an adaption from the story of Zanuck’s Twentieth 
Centuiy-Fox Film Corporation production of the same 

name? 

“A. I am, sir. 

“Q. In the course of your duties of employment did you 
ever make an arrangement with Brentano’s Book Store for 
the public distribution and sale of said publication? 

“A. I did. sir. 


2581S3—10-3 
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“Q. Do you recall the date of those arrangements? 

“A. Approximate, sir? 

“Q. Yes. 

“A. The first arrangement was made approximately De¬ 
cember 15th. 1937. 

“Q. Were those arrangements made orally or in writing? 

“A. Orally. 

“Q. With whom? 

“A. By telephone with Mr. Evaristo Murray. 

63 “Q. Do you know whether Mr. Murray was an exec¬ 
utive of Brentano’s? 

“A. Not to my own knowledge. 

“Q. Where did you call Mr. Murray? 

“A. At Brentano’s. 

“Q. Did Mr. Murray agree to make distribution of the 
copies? 

“A. He did. 

“Q. What arrangements were made with Mr. Murray? 

“A. The arrangement was that I should deliver to Mr. 
Murray at Brentano’s copies of Tn Old Chicago’ and that he 
would offer them for sale at the time I asked them to be 
offered. 

“Q. Did you tell Mr. Murray that copies of the publica¬ 
tion should be put on sale to the public at Brentano’s Book 
Store on a certain date? 

“A. I did, sir; in a subsequent conversation. 

“Q. What was the date of the subsequent conversation? 

“A. Approximately the 27th of December or a few days 
after Christmas. 

“Q. What was the date on which the books were first to be 
offered for sale to the general public at Brentano’s? 

“A. Thirtieth of December 1937. 

“Q. At the time that you had your first conversation with 
Mr. Murray, as you have testified, had the publica- 

64 tion been printed? 

“A. It had not been completely printed, sir. 

“Q. At the time of the second conversation with Mr. Mur¬ 
ray in which you stated according to your testimony previously 
given that the publication was set for December 30, 1937, had 
the book then been printed? 

“A. It had, sir. 

“Q. In the course of your duties with the plaintiff corpora¬ 
tion did you have charge of the printing or the overseeing of 
the printing of the publication Tn Old Chicago’? 

“A. I did, sir. 
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“Q. What is the name of the concern and address which 
actually printed the book? 

“A. The Higwill Matrix Company, 240 West Fortieth 
Street. New York City. 

“Q. W T as the manuscript of this book delivered to them by 
you? 

“A. By a messenger sent by me. sir. 

“Q. Were the proof sheets returned by you to the printer? 

“A. They were, sir. Do you mean by me personally? 

“Q. Yes; I mean you. 

“A. Yes; by me personally. 

“Q. Did you insert the notice of copyright on the title page 
of the material which you sent to the printer? 

“A. I did. sir. 

“Q. When you received back the proof from the printer 
did you check the fact that it carried with it 

65 the notice of copyright? 

“A. I did, sir. 

“Q. Can you state by refreshing your recollection from any¬ 
thing you may have the actual words in that notice of copy¬ 
right? 

“A. If I may refer to a copy as approved by me, I can. 

“Q. I hand you a copy of the publication and ask whether 
this is the copy approved by you? 

“A. It is, sir. 

“Mr. Wolf. I ask that this be marked for identification as 
Plaintiff’s Exhibit I.” 

The Court. It may be so marked. 

“Q. Will you read the copyright notice to which I have re¬ 
ferred in my previous question? 

“A. ‘Copyright 1937 by Twentieth Century-Fox Film Cor¬ 
poration. International copyright secured. All rights reserved. 
Printed in the United States of America.’ 

“Q. Mr. Chambliss, when was the printing of the publica¬ 
tion in final form completed? 

“A. About the 27th of December 1937. 

“Q. How many copies in final form did you order and 
receive? 

“A. One hundred fifty, sir; I ordered. I did not receive 
the one hundred fifty. 

“Q. Do you know how many you received? 

66 “A. Twenty, sir. 

“Q. What did you do with them after you got them? 

“A. I filed five. 
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“Q. Filed where? 

“A. In the Publicity Department of Twentieth Century- 
Fox Film Corporation, 444 West Fifty-sixth Street, New York 
City, and I sent ten to Mr. Evaristo Murray of Brentano’s 
Book Store. The remaining five were sent to Mr. Kilroe of 
the Legal Department of Twentieth Century-Fox Film Cor¬ 
poration. 

“Q. How were the copies which you sent to Mr. Murray 
delivered to Brentano’s? 

“A. By messenger, sir. 

“Q. What was the date of delivery to Brentano’s of those 
ten copies? 

“A. The 27th of December, sir; or the 2$th. It is one of 
those two days. I am not sure of the day. 

“Q. Is this Plaintiff’s Exhibit I an exact copy of the ones 
which were sent to Brentano’s? 

“A. It is, sir. 

“Q. Would you mind checking it? 

“A. I have checked it once, sir. 

“Q. Getting back to the printing for just a moment, where 
is the business address of the printer? 

“A. Two hundred forty West Fortieth Street, New York 
City. 

“Q. Are the presses at that address? 

“A. I don’t know, sir. 

“Q. Mr. Chambliss, in addition to the arrangements 
67 which you testified were made with Brentano’s did 
you make any other arrangements with any other firm 
or individual for the sale or distribution of this publication? 

“A. I did, sir. 

“Q. Will you state what those arrangements were, when 
made, and with whom? 

“A. They were made at about the same time as those with 
Mr. Murray. That is, about the fifteenth of December 1937, 
with Mr. Rosenberg of the Metropolitan News Company, 47 
Chrystie Street, New York City. The arrangements were that 
I should send him copies of Tn Old Chicago’ and that he 
should cause them to be distributed on certain newsstands on 
a date which I would subsequently request. 

“Q. Did you subsequently request a date? 

“A. I did, sir. The date they were to be offered was the 
30th of December 1937. 

“Q. When was delivery made to the Metropolitan News 
Company? 

“A. Delivery was ordered to be made on the same day as 
they went to Mr. Murray, as I recall. 
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“Q. You testified that you received twenty copies from the 
printer? 

“A. Yes, sir. 

“Q. Where was the Metropolitan News Company to get 
their copies? 

“A. They were delivered, at least I instructed that they 
be delivered, by the Higwill Matrix Company directly 

68 to Mr. Rosenberg at the Metropolitan News Company. 

“Q. You stated that under your arrangement with 
Mr. Rosenberg copies were to be placed for sale at the various 
newsstands? 

“A. Yes. 

“Q. Will you state where these newsstands are located? 

“A. I will have to refresh my recollection. I believe there 
are quite a number of them. 

“Mr. Wolf. Mr. Godfrey, do you have any objection to his 
refreshing his recollection? 

“Mr. Godfrey. Of course I have no objection to his refresh¬ 
ing his recollection by a memorandum he made at the time of 
the alleged transaction. 

“Q. Did you make a memorandum? 

“A. I received a memorandum from Mr. Rosenberg con¬ 
firming what he said over the phone. I have an affidavit of 
what was said. 

“Q. Your affidavit? 

“A. My own affidavit. 

“Q. Was that prepared from the memorandum? In other 
words, you wish to refer to a copy of the memorandum? 

“A. No, sir. I wish to refer to my affidavit. 

69 “Q. As I understand it- Mr. Rosenberg was to furnish 
you with a list of the newsstands which were to handle 

this publication? 

“A. Yes. 

“Q. I now ask you whether you have checked your affidavit 
and the newsstands contained therein with Mr. Rosenberg’s 
list? 

“A. I did. 

“Q. Will you refresh your recollection? 

70 “Q. Will you state where the newsstands are located?” 

Mr. Brylawski. Mr. Godfrey said: 

“The question is believed to be indefinite in its broad refer¬ 
ence as to wfiat newsstands are referred to.” I now read the 
answer: 

“A. The newsstands upon which Tn Old Chicago’ was to be 
offered for sale on the 30th of December 1937, under my ar¬ 
rangement with Mr. Rosenberg were:” 
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Mr. Brylawski. Then, if your Honor please, there are 
eleven newsstands in Manhattan, seven in the Bronx, and two 
in Newark. 

The Court. You need not read them. 

“0. Mr. Chambliss, did you ever receive a receipt from 
Mr. Rosenberg or the Metropolitan News Company for the 
copies from the printer? 

“A. No, sir. I received a bill from the Metropolitan News 
Company. 

“Q. From Mr. Rosenberg? 

“A. Yes, sir. From Mr. Rosenberg. 

“Q. Mr. Chambliss, there was just the one publication then, 
was there not? 

“A. There was, sir. 

“Q. And this is referring to Plaintiff’s Exhibit I? 

“A. Yes, sir.” 

Mr. Brylawski. And then we offered that in evidence, if 
your Honor please. 

The Court. Very well; it may be admitted. 

Mr. Brylawski. I think your Honor has a copy of this 
before you. I offer it again. 

71 The Court. It is one of the exhibits to the petition? 

Mr. Brylawski. Yes. sir; your Honor. 

Mr. Wolf. The exhibit attached to the deposition. 

Mr. Tarver. The exhibit without the cover? 

Mr. W t olf. The exhibit with the cover. 

Mr .Tarver. I beg your pardon. 

Mr. Godfrey. I have no objection to it coming in as an 
illustration of the testimony of the witness. 

Mr. Wolf. That is how it is offered at this time, may it 
please the Court. 

It is the same thing, your Honor, with respect to the con¬ 
tents, but what we are offering now is the exhibit attached to 
the deposition at the hearing. 

The Court. I mean it is the same as the one attached to the 
petition? 

Mr. Wolf. Excepting as to the cover. 

The Court. Very well. 

Mr. Wolf. Let him mark it Plaintiff’s Exhibit 1 in evidence. 

(Thereupon the document in question was received in evi¬ 
dence and was marked by the reporter, “Plaintiff’s Exhibit 
No. 1.”) 

“Q. Mr. Chambliss, you stated that you received proof from 
the printer. Will you tell me in what form that proof came 
to you? 
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“A. There were two kinds of proofs. The first proofs were 
known as galley proofs. That is to say, it was just the type 
set on a standard 12 em slug and arranged in galley form 

72 with subheads and preceding synopses in others. These 
galley proofs are approximately 21 inches long. Sub¬ 
sequent to that I furnished the printer with what is known 
as a layout. That is to say, the plan of arrangement of the 
type and the illustrations to accompany it. I then received 
from the printer a proof of all of the type arranged according 
to my layout with the accompanying illustrations. That is 
known as a working proof. Upon that working proof I noted 
certain necessary corrections and finally received from the 
printer what is known as a final proof which I approved. 

“Q. Referring again to Exhibit 1 was your first proof your so- 
called galley proof in this form? 

“A. No, sir 

“Q. Was it on this type of paper? 

“A. No, sir. 

“Q What difference do you recall can be shown in the two 
types of paper? 

“A. The proof paper for the galley proof and the working 
proof and the final proof is a common pulp paper non-glazed. 
It is not intended for distribution hence it is the cheapest 
paper that can be used. 

“Q. Will you describe this paper as against the proof paper? 

“A. The paper used in Exhibit 1 is a glazed paper known 
as sixty-pound paper. It is one of the many types 

73 used for printing matter to be offered for general dis¬ 
tribution. That is the printing inside Exhibit 1. The 

paper binding of Exhibit 1 is known as antique finish. It is 
red in color and is known as 120-pound paper. 

“Q. Mr. Chambliss, did vou select this type? 

“A. I did, sir. 

“Q. Was this type set for the production of the same mate¬ 
rial in a newspaper? 

“A. Yes, sir. It was. I might add that this type was not 
distributed to newspapers. 

“Q. It was not? 

“A. No. sir. 

“Q. Were any of these copies ever distributed to newspapers? 

“A. No, sir.” 

Mr. Brylawski. Your witness, Mr. Godfrey. 

(Thereupon counsel for the defendant read into evidence the 
cross-examination of the deposition of William C. Chambliss, 
Mr. Godfrey reading the questions and Mr. Tarver reading the 
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answers, during the reading of which the following proceed¬ 
ings occurred:) 

“By Mr. Godfrey: 

“Q. May I see this Exhibit 1. When you say that none of 
these copies were distributed to newspapers I assume you 
mean that no copies were sent out with this red front and back 
covers, is that right? 

“A. There are other differences. There were no inside pages 
bearing the types ‘in Old Chicago’ and the cast of the 

74 picture distributed to the newspapers, nor were any 
copies bound or on the same paper distributed to news¬ 
papers. 

“Q. Who had charge of the sending of the material entitled 
‘In Old Chicago’ to the newspapers? 

“A. I did, sir. 

“Q. Did you testify that material was sent to the newspapers 
by you? When I say material, I refer to this article entitled 
‘In Old Chicago’. 

“A. I testified that this material was prepared to be sent 
to newspapers. 

“Q. Was that done by you? 

“A. Under my direction. 

“Q. Did you write the accompanying letter which went with 
the matter entitled ‘In Old Chicago’ when it went out to the 
newspapers? 

“A. I did, sir. 

“Q. You wrote the letter? 

“A. I did. 

“Q. Do you have or can you furnish a list of the newspapers 
with which you communicated in respect to the matters set 
forth in your preceding answer? 

75 “A. No, sir. I haven’t it here. 

“Q. Can you furnish it for me? 

“A. I believe I can. 

76 “Q. You have stated that certain material which com¬ 
prised an article ‘In Old Chicago’ was sent to news¬ 
papers did you not on direct examination? 

“A. I did not say sent to them. I said prepared to be sent 
to them. 

“Q. Was it sent to them? 

“A. Yes. The material entitled ‘In Old Chicago’ was sent 
to newspapers and- 

77 “Q. Mr. Chambliss, what did you say your position 
was in Twentieth Century-Fox Film Corporation? 

“A. Assistant Exploitation Manager. 
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“Q. And was that your position during the latter part of 
1937 and the early part of 1938? 

“A. I was then assistant to Mr. Earl Wingart, 

78 Publicity Manager of Twentieth Century-Fox Film 
Corporation. 

“Q. What were your duties at that time? 

“A. My duties were to read publicity copy. That is to 
say, stories for newspapers and other publications concerning 
our able players and excellent productions. I also was charged 
with the duty of supervising the preparation for publication 
of the stories of certain of our major productions of which ‘In 
Old Chicago’ is an example for publication. 

79 “Q. You mentioned having received some galley 
proof at the time this story entitled ‘In Old Chicago’ 

was being set up for printing, did you not? 

“A. Yes, sir. 

“Q. Just how was the story ‘In Old Chicago’ arranged on 
this galley proof when it came back to you? 

“A. It was arranged, sir, in columns 12 ems wide and some 
20 inches deep. 

“Q. Was it arranged in chapter form? 

“A. No, sir. 

“Q. How was it arranged? 

“A. In serial form as a complete story. 

“Q. Were there any chapter headings? 

“A. There were chapter headings but they would occur at 
random in the galleys. 

“Q. Did the chapters in plaintiff’s exhibit 1 contain the 
same material as was contained in the chapters on the galley 
proof?' 

“A. They were not. exactly the same. They were still sub¬ 
ject to my editorial correction. 

80 “Q. What editorial corrections did you make? 

“A. At this long interval, I cannot tell you specifi¬ 
cally. I can tell you this change was made subsequently, that 
the precedes as we know them occurred in Exhibit 1 under the 
heading ‘What has gone before’ under the one column. The 
italic boxes were written and added by me after receipt of the 
galley proofs. 

“Q. Do you know whether or not the galley proofs to which 
you referred are still available? 

“A. I don’t, sir. 

“Q. In connection with the corrections you made on the 
galley proof, did you also add the blocked heading which ap¬ 
pears at the top of each page of Plaintiff’s Exhibit 1 and con¬ 
tains among other things the caption ‘In Old Chicago’? 
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“A. I assume counsel refers to the engraved heading which 
includes the words ‘In Old Chicago’ by Philip Wylie and the 
cast from the main picture. If counsel refers to this, this was 
added subsequently to the galley proofs being received by me. 

“Q. When were these headings to which you just referred 
added? 

“A. Added when the type was made up in the layout form 
which I gave to the printer. As a matter of explanation 

81 counsel will note that due to the shape and size of the 
engraved heading, it would be impossible to place it on 

a twelve em galley. 

“Q. Well, what do you mean by the expression twelve em 
galley? 

“A. By the expression twelve em galley is meant a galley 
which contains type on slugs having a width of twelve ems or 
in other parlance two inches. 

“Q. About how wide was the typed matter on this galley 
sheet? 

“A. Twelve ems. 

“Q. I am asking you in terms of inches? 

“A. Two inches. 

“Q. Do I understand you to say that the material came to 
you from the printer on a galley sheet wherein the printed 
matter was only two inches across as compared with the length 
of the galley sheet? 

“A. That is correct, sir. The matter on the galley sheet 
was two inches wide. 

“Q. How soon after you returned this material, about which 
you have been testifying, to the printer did you receive from 
him the proof to which you have referred? I believe you said 
that after having forwarded it to the printer, the galley you 
received back from him proved in accordance with your sug¬ 
gested corrections. Is that right? 

“A. That is correct. 

“Q. And when was that material received? 

“A. That material was received early in December. I 
should say from the 5th to the 10th. The reason for 

82 the long lapse of time is the fact that editorial correc¬ 
tions of galley sheets takes a considerable time, not to 

mention the time necessarily occupied in setting the type and 
resetting as corrected. 

“Q. How did the sheets compare in size with those of Plain¬ 
tiff’s Exhibit 1 which you received from the printer after hav¬ 
ing forwarded to him the galley proof? 
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“A. Does counsel refer to them in the bound form? 

“Q. My question is this. You stated that after you sent 
your galley to the printer he returned to you certain proof 
sheets. Now I am asking what size were the proof sheets? 

“A. I take it counsel refers to the working proof. That 
sheet varied in size since proof paper is irregular in size. I 
should say it ran from ten to twelve inches wide and from 
15 to 21 or 22 inches deep. 

“Q. Now, what was the material that was contained in this 
proof to which you just referred, generally speaking? 

“A. Generally speaking, the material on the working proof 
was the same as that in Plaintiff’s Exhibit 1 except for final 
corrections. 

“Q. Then you mentioned having made some corrections on 
your working proof. I assume they were merely printer’s 
errors in spelling. Is that correct? 

“A. That assumption is not correct. 

“Q. What corrections did you make on the working proof? 

“A. Those corrections consisted in part of correct- 
83 ing printer’s errors and in correcting the size of the 
captions to fit properly under the illustrations as well 
as correcting any errors in alignment. 

“Q. Each of these working proof sheets contained an illus¬ 
tration, did it not? 

“A. No, sir. They contained in some instances the illus¬ 
tration; in others merely a hole or blank area corresponding 
to the size of the illustration subsequently to be inserted. 

“Q. Now, when were the illustrations inserted on these 
working proof sheets where you say there was merely a hole? 

“A. The illustrations, sir, would not be inserted if we had 
only a hole. 

“Q. Well, possibly I misunderstood you then. What do 
you refer to when you use the expression ‘a hole’? 

“A. I meant, sir, the blank area for subsequent insertion 
of an engraved illustration when that became available from 
the engraver. 

“Q. Now, when were these illustrations placed on these 
sheets? 

“A. Does counsel mean the date? 

“Q. Now in respect to the matter of the working proof, you 
said that the working proof was returned to the printer with 
certain open spaces due to the fact that the engraver had not 
prepared the illustration. 

“A. That is correct. 
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“Q. When were these illustrations added to these working 
proof sheets? 

84 “A. They were printed in, that is to say, they were 
printed in as they became available and included in the 

final proof. 

“Q. Now, after having returned to the printer the working 
proof, what did you next receive from the printer? 

“A. The final proof. 

“Q. And did you find it necessary to make any corrections 
on this final proof? 

“A. Yes, sir. 

“Q. What corrections did you make? 

“A. As I recall them, sir, they were corrections for lines and 
slugs out of line and for size. 

“Q. You would call these printer’s errors, would you not? 
“A. No, sir; I would call them make-up errors. 

“Q. Now, when did you return to the printer this final proof 
to which you have referred? 

“A. The final proofs were returned as soon as I had been 
able to make my final corrections. 

“Q. And then these sheets which form Plaintiff’s Exhibit 1 
are an exact duplicate of this final corrected proof which you 
returned to the printer; is that right? 

“A. No, sir. 

“Q. Well, in what respect were they not? 

“A. They are not identical either in size or in the texture 
of the paper. 

“Q. Well, what is the difference in size? 

85 “A. As explained before, sir, the difference in size is the 
difference between the random size of the proof sheets 

and the uniform size of the pages in the volume constituting 
Plaintiff’s Exhibit 1. 

86 “Q. How do you account for the fact that you say 
you ordered 150 copies of Plaintiff’s Exhibit 1 and re¬ 
ceived only 20? 

“A. Because, sir, 120 of the total of 150 were ordered sent 
from the printer to the Metropolitan News Company and the 
printer was asked to retain the other ten in his files.” 

Mr. Wolf. At that point I said: 

“I believe that the record shows that the printer was to send 
one hundred some odd copies to the news agency and I believe 
the witness testified in his chief examination that he received 
a receipt from the news agency for those copies.” 

The Court. Very well. 

87 Mr. Godfrey. Question 335. 
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“Q. Well, you previously testified that that type was not 
distributed to the newspapers. 

“A. Yes, sir. 

“Q. Well, what was distributed to the newspapers? 

“A. The mats, sir. 

“Q. Anything else? 

“A. Proofs, sir. 

“Q. And how did this compare with Plaintiff’s Ex- 

88 hibit 1, omitting the red front and rear covers and also 
the title page? 

“A. The proofs distributed to the newspapers were on com¬ 
mon proof paper and not regular in size. 

“Q. Except for the matter of size, it was otherwise the same 
as Plaintiffs Exhibit 1 still omitting reference to the front 
and rear red covers and the title page, was it not? 

“A. No, sir. I have just testified that it was on a different 
kind of paper and I might add that it was not, that is to say, 
the proofs distributed to the newspapers were not bound with 
the side stitch is as Plaintiff’s Exhibit 1. 

“Q. By side stitch do you refer to the three staples which 
appear in Plaintiff’s Exhibit 1? 

“A. Yes, sir. 

“Q. Well, this distribution to the newspapers went over your 
desk and you were familiar with it, were you not? Well, I 
mean by over your desk, it was done under your supervision? 

“A. Yes, sir.” 

Mr. Wolf. Now, if your Honor please, we offer the redirect, 
also. 

The Court. Very well. 

89 (Thereupon counsel for the plaintiff read into evi¬ 
dence the redirect examination of the deposition of Wil¬ 
liam C. Chambliss, Mr. Brylawski reading the questions and 
Mr. Fleishman reading the answers, during the reading of which 
the following proceedings occurred:) 

“By Mr. Wolf: 

“Q. I hand you, Mr. Chambliss, a bound book which I 
have just picked up at random in this office which belongs to 
Mr. Palmer entitled ‘Regulations Relating to Income Tax and 
1936 Revenue Act.’ I hand you the paper bound volume and 
call your attention to the copyright notice which it bears and 
ask that you read the copyright in this which appears on the 
reverse side of the title page. Read it aloud. 

“A. (c) 1936, by Prentice-Hall, Inc. 

“Q. I ask you to go through that book rapidly and ask if 
the printing appears on every page and on the reverse of every 
page thereof until the very end. 
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“A. There is no printing on the rear page. 

“Q. Now. I ask you whether or not looking at any page in 
the book you might select upon which printing does appear, 
whether or not with your limited visual acuity you cannot see 
through the type on the front or other side of each page, as well 
as the type appearing on one page in either direction, and if so, 
will you please let me have the page? 

“A. On page 28. sir. I read from the preceding page which 
I assume is 27 the following ‘not exceed So,000/ 

90 “Q. You picked that at random? 

“A. Yes. 

“Q. Is there any page in the book through which you cannot 
see the type on the preceding page? 

“A. In a hasty thumbing through. I can find none. 

“Q. Mr. Chambliss, you testified on direct and were exam¬ 
ined on cross as to certain arrangements made by you with 
respect to the placing on sale at retail of this publication. Were 
all those acts done within the scope of your employment? 

91 “A. Yes, sir.” 

“Q. Mr. Godfrey interrogated you on direct examina¬ 
tion with respect to the galley proof before. You were asked 
whether you could describe it. You were not asked to describe 
it. Before answering this question, may I ask you if you had 
any experience with printer’s proofs as the term is generally 
used and have you had any experience in the printing business 
at all?” 

“A. In the course of my employment with the New York 
Daily Mirror. I held two positions which involved considerable 
work with printer’s proofs and these positions were Assistant 
Night City Editor and City Editor on the Copy Desk. 

“Q. How long were you so employed? 

“A. I was assistant Night City Editor from about December 
1927, until June 1929. I was a Copy Editor from June 1931, 
until November 1935.” 

92 “Q. Well, you don’t exactly reek of printer’s ink but I 
think that you are qualified to describe galley proof paper 

and I will ask you to do so in the minutest details of which 
you are capable as compared with the paper used in the bound 
and finished publication marked Plaintiff’s Exhibit 1. 

“A. Proof paper and by that I mean the paper used in the 
galley proof, the working proof and the final proof of ‘In Old 
Chicago’ is a rough, highly absorbent cheap paper. It is some¬ 
times known as news stock and by anyone experienced in the 
field can be identified readily. It is commonly of a grayish 
brown color, marked by imperfections in color, consisting usu¬ 
ally of dark brown spots. 
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“Q. Describe the color imperfections, if any, that the plain¬ 
tiff used in Exhibit 1 in plaintiff’s exhibit. 

“A. There was used a white coated stock and so far as I 
can tell, free from discoloration. 

“Q. Did the galley proof contain the sheen which 

93 this paper has? 

“A. It does not, sir. As I testified a moment ago, 
galley proof paper is an uncoated rough paper. 

“Q. In order to clear up what I believe you will find to be 
a discrepancy in the testimony, just what material was sent 
to the newspapers with respect to this publication? 

“A. Plaintiff’s Exhibit 1? 

“Q. Yes. 

“A. No material. 

“Q. Was this book in its final form ever sent to any news¬ 
papers so far as you know? 

“A. No, sir. 

94 “Q. The final proof was sent you, was it not, so that 
you could see what the finished publication would look 

like in so far as the material appearing on each page is con¬ 
cerned?* 

“A. Exactly, sir. It was.” 

“Q. How many proofs did you receive with this publication 
altogether? 

“A. Plaintiff’s Exhibit 1? I would not know offhand. My 
guess would be five sets of galley proofs and approximately 
an equal number of sets of working proofs and, as I recall, two 
sets of final proofs. 

95 “Q. Can you state whether or not Plaintiffs’ Exhibit 
1 represents the best edition then published of this work 

on January 13th, 1938?” 

Mr. Godfrey. I object to that on the ground that it calls 
for an opinion and conclusion of the witness, and furthermore 
that it was directed to a question of law as to which the pres¬ 
ent witness is incompetent. 

Mr. Brylawski. Mr. Wolf said: 

“In view of that objection, I shall withdraw my question 
and state in its place whether or not the edition as represented 
by Plaintiff’s Exhibit 1 constituted the only published edition 
on January 13, 1938. or prior thereto, if you know of your 
own personal knowledge.” 

Mr. Godfrey. And I made the same objection, your Honor. 
The Court. I will overrule the objection. 

Mr. Brylawski. You may answer. 

“A. Plaintiff’s Exhibit 1 is a copy of the only edition pub¬ 
lished by Twentieth Centurv-Fox Film Corporation of ‘In Old 
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Chicago’ as of the first of January or the 30th of De¬ 
cember.” 

96 Mr. Brylawski. There is a statement by Mr. Wolf: 
“For the benefit of my friend on the other side, can 

you inform me? 

“A. I can. It is the only edition published for Twentieth 
Century-Fox Film Corporation. 

“Q. Do you know of any other publication of this story 
prior to that time? 

“A. I know of none. 

“Q. Well, then, so far as you know, will you give me a 
categorical answer to my previous question as to whether or 
not this Plaintiff’s Exhibit 1 is a copy of the best edition of 
this work published by or before January 13th, 193S?” 

Mr. Godfrey. I then made the same objection. 

The Court. I sustain the objection to that. He said it 
was the only edition so I do not know of any other edition it 
could be compared with. 

97 Mr. Wolf. At this time, your Honor, we offer the 
direct testimony taken in deposition form of Mr. 

98 Evaristo Murray taken in New York City. 

The Court. Offer the deposition. You cannot put 
a witness on the stand for direct examination without taking 

the cross-examination as part- 

Mr. Wolf (interposing). At the same time, I do not want 
to be in the position of offering their cross-examination. 

The Court. Well, when you put a witness on the stand- 

Mr. Wolf (interposing). We offer Mr. Murray as our wit¬ 
ness, then. 

The Court. Very well. 

(Thereupon counsel for the plaintiff read into evidence the 
direct examination of the deposition of Evaristo Murray, Mr. 
Brylawski reading the questions and Mr. Fleishman reading 
the answers, during the reading of which the following proceed¬ 
ings occurred:) 

“By Mr. W’olf: 

“Q. Mr. Murray, you are employed by Brentano’s Book 
Store, Inc.? 

“A. Yes. 

“Q. WTiat position do you occupy with that company? 

“A. Buyer. 

“Q. How long have you held that position? 

“A. Three years. 

“Q. In the scope of your employment as buyer are you the 
person to be contacted with a view of offering for sale of cer¬ 
tain literary matercnl? 
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“A. I am. 

“Q. As buyer and within the scope of your employ- 

99 ment were you so contacted during December 1937 by 
the Twentieth Century-Fox Film Corporation through 

one of its servants, agents, or employees? 

“A. I was. 

“Q. Mr. Murray, are you familiar with the publication en¬ 
titled Tn Old Chicago’ by Philip Wylie, Plaintiff’s Exhibit 1? 
I hand you this exhibit and ask you whether or not you are 
familiar with it? 

“A. I am familiar with this publication. 

“Q. Do you have with you, Mr. Murray, an identical copy? 
“A. I do. 

“Q. Will you produce it, please? Will you state how that 
came into your possession and from whom did you obtain the 
one you now hold in your hand? 

“A. I obtained it this morning from Brentano’s stock. 

“Q. Prior to your taking it was it on sale in Brentano’s? 
“A. It was and displayed to the public as being for sale. 

“Q. Do you know how long that copy was in the store? 
“A. Since the latter part of December 1937. 

“Q. Brentano’s Book Store, Inc., your employer, operates a 
store at what address in New York? 

“A. 586 Fifth Avenue. 

“Q. Are books sold at retail to the public at that place? 

100 “A. They are. 

“Q. With reference to this publication was there an 
arrangement between Twentieth Century-Fox Film Corpora¬ 
tion and yourself representing Brentano’s to place on sale to 
the public in your said store a certain number of copies of this 
publication Tn Old Chicago’? 

“A. There was. 

“Q. When was that arrangement made? 

“A. A few days—around the 15th of December 1937. 

“Q. Was that arrangement made orally or in writing? 

“A. Orally. 

“Q. Was that arrangement made with Mr. Chambliss? 

“A. It was. 

“Q. And he represented Twentieth Century-Fox Film Cor¬ 
poration ; that was your understanding? 

“A. That was my understanding. 

“Q. Did he request that the copies be placed on sale in the 
store, that is your store, on a certain date? 

“A. He did. 

258183—40-1 
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108 Mr. Wolf. The next witness whom we offer is Mr. 

Frank Lally. His direct will follow on page 39. 

(Thereupon counsel for the plaintiff read into evidence the 
direct examination of the deposition of Frank Lally, Mr. Bry- 
lawski reading the questions and Mr. Fleishman reading the 
answers, during the reading of which the following proceedings 
occurred:) 

“By Mr. Wolf: 

“Q. Mr. Lally, are you employed by Brentano’s Book Store, 
Inc.? 

“A. I am. 

“Q. Were you so employed in December 1937? 

“A. I was. 

“Q. Do you occupy now the same position that you had 
then? 

“A. I do. I am receiving clerk. 

“Q. Will you state briefly the duties which you have to per¬ 
form as receiving clerk with reference to new materials or titles 
coming in to the store? 

“A. On new material, which I generally recognize, there is 
an invoice, and I follow the directions on the invoice and, if 
there is no invoice, I call Mr. Murray and ask his advice on 
certain material. 

“Q. Do you work at the 586 Fifth Avenue store? 

109 “A. I do. 

“Q. Under Mr. Murray? 

“A. I do. 

“Q. In the course of your duties as receiving clerk do you 
now recall receiving a shipment of the publication entitled ‘In 
Old Chicago’ last December? 

“A. I do. 

“Q. Do you recall how many volumes were in that ship¬ 
ment? 

“A. Ten copies. 

“Q. Was there any invoice accompanying that shipment? 

“A. There was no invoice. 

“Q. Then what did you do? 

“A. I called Mr. Murray, spoke to him and he said he had 
received information from Twentieth Century-Fox Film Cor¬ 
poration that they were sending over these copies and he ad¬ 
vised me to put them in stock the following day, December 
30th, 1937.” 

Mr. Godfrey. Your Honor, I object to that as hearsay and 
move to strike it. 
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Mr. Brylawski. Mr. Wolf said: 

“For the purpose of the record, the truth of the statement 
from Mr. Murray to this witness is not in question but simply 
the statement by Mr. Murray. In other words, whether what 
Mr. Murray said to this witness, as testified to, was true is 
not the issue or the point. The point of this question is simply 
to find out the instructions given this witness by Mr. 

110 Murray and as such is without the hearsay rule.” 

The Court. I will overrule the objection. 

“Q. When you say the following day, December 30th, do you 
imply or do you mean to state that this conversation with Mr. 
Murray took place on the 29th of December 1937? 

“A. That is right. 

“Q. When was the shipment received? 

“A. The same day. 

“Q. December 29th, 1937? 

“A. December 29th, 1937. 

“Q. What did you do after receiving these instructions from 
Mr. Murray? 

“A. The general procedure is- 

“Q. I am not asking you that. 

“A. What I did with them after that? I put them on the 
book wheeler which is used to convey books to our dumbwaiter 
shaft and books are then placed on the dumbwaiter shaft the 
same day as arrival and sent up to the main floor. 

“Q. I think you said ten copies? 

“A. All were sent up. 

“Q. And that was on the 29th of December and on the 30th 
of December were these books offered in your store for sale? 

“A. They were. 

“Q. Were they on public display for sale to the general 
public? 

“A. They were. 

111 “Q. Did you see them? 

“A. I did. 

“Q. When I say these books, I hand you a copy of the pub¬ 
lication Tn Old Chicago’ marked ‘Plaintiff’s Exhibit 2’ which 
Mr. Murray said was taken from Brentano’s stock, and I ask 
you now whether this is one of the books received on the 29th 
of December as you have stated and on the 30th of December 
1937, first offered for sale in your store, and whether all of 
the remaining books of the batch were identical with this 
one? 

“A. Yes.” 

Mr. Brylawski. That is all. 
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(Thereupon counsel for the defendant read into evidence 
the cross-examination of the deposition of Frank Lally, Mr. 
Godfrey reading the questions and Mr. Tarver reading the 
answers, during the reading of which the following proceed¬ 
ings occurred:) 

“By Mr. Godfrey : 

“Q. Have you discussed this case with counsel? 

“A. Yes. 

“Q. You went over with them carefully your expected tes¬ 
timony? 

“A. Yes. 

“Q. How long have you been a receiving clerk? 

“A. Three years. 

“Q. Well, that would put you in Brentano’s- 

“A. It will be three years this coming January 1939. 
112 “A. Well, all shipments that are received by me or 

by Brentano’s are checked by myself and assorted and 
marked. As I said before, they are placed on this book 
wheeler and from there conveyed to the dumbwaiter. 

“Q. You say they are marked? Where? 

“A. The book is marked inside. 

“Q. W r hat books are not marked? 

“A. Any books that Mr. Murray has any connection with. 
“Q. In "this particular instance? 

“A. A few days before this book came in Mr. Murray spoke 
to me over the telephone and asked me to watch out for the 
book. 

“Q. Why would any books connected in any way with Mr. 
Murray not be marked? 

“A. In some instances the authors themselves contact Mr. 
Murray, sending on a consignment basis, sending for their own 
publication to put them on sale, and as a rule Mr. Murray 
generally contacts me and I am to watch it, and when they 
come in I notify Mr. Murray and then send it up to 
stock. 

114 “Q. I believe you said that at the time of the alleged 
receipt of these ten copies of Tn Old Chicago’ no paper 

record was made so far as you know; is that right? 

“A. No record was made. 

“Q. So far as you know no record has been made since that 
time? 

“A. So far as I know no record has been made since that 
time. 

115 “Q. Now, do you have positive recollection now as 
to when you first saw on display this story entitled 
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‘In Old Chicago’? I am not asking for guess work but positive 
recollection. 

“A. I recollect the next day because you see what I generally 
do is this. Every morning on the floor I generally check on 
books that came in the previous day. You see they come in 
the previous day and in the evening they are sent up to the 
floor and the same morning they are assorted and put to stock 
and it happens sometimes that particular books come in and 
we do not know what department they should go to, and in 
instances like that it is my job to check on books to see what 
department they go to. 

116 “Q. Now, did you actually see one of these stories en¬ 
titled ‘In Old Chicago’ sold? 

“A. No; I did not. 

“Q. Is it your regular procedure at Brentano’s to keep a 
record of the sale of books? 

“A. Well, that I don’t know. 

“Q. That is outside your work? 

“A. That is outside my work. 

117 “By Mr. Wolf: 

“Q. Mr. Lally, your busy season is Christmas? 

“A. That is right. 

“Q. Is your department busy between Christmas and New 
Year’s? 

“A. My particular department is not busy. 

“Q. Do you have many books of the particular color and 
size of these books? 

“A. No; that is unusual. 

“Q. It is? 

“A. That is what made me remember, and that is why I 
questioned as to where it should go. 

“Q. Expound on that. 

“A. Generally I can tell as to whether it is fiction, biogra¬ 
phy, travel, and we generally assort them accordingly, and 
sometimes we do get a book which we are stumped on and 
we have to question it. 

“Q. In this particular instance whom did you consult ? 

“A. I consulted Mr. Murray about it. 

“Q. And he told you to place it in what department? 

“A. Just send it to the main floor.” 

Mr. Godfrey. At that time, your Honor, I moved to strike 
out the answer as hearsay. The answer was given before I 
had a chance to object. 

Mr. Brylawski. That is not hearsay. He said he con¬ 
sulted Mr. Murray and asked him in what department 







54 CLEMENT L. BOUVE VS. TWENTIETH CENTURY-FOX FILM CORP. 

118 he should put it, and Mr. Murray told him to put it 
on the first floor. 

The Court. I will overrule the objection. 

Mr. Brylawski. Will you read the answer, please, to 
question 237? 

“A. We put the book in a book wheeler and it went up to 
stock and it was assorted the following morning and put on 
sale the next day, and in this particular instance when I came 
upstairs I found it in the Old Fiction Department, and I asked 
questions when I found it up there. 

“Q. As to whether it belonged there or not. Outside of the 
fact that there was no invoice and you had to consult Mr. 
Murray as to what to do with it in the first instance, as you 
have heretofore testified to, and aside from the fact of the 
book’s unusual coloring and size, and apart from the fact that 
it was in your mind unclassified, was there anything else 
that made you recollect receiving this book? 

“A. The fact that there was a picture at the time drew 
our attention. 

“Q. When you say picture, do you mean moving picture? 

“A. Yes; it is unusual for us to get anything on that line 
and especially in that form. We looked through the book at 
the time. 

“Q. Did you read any of it? 

“A. We looked at the illustrations. 

“Q. Do you recall whether or not at that time the moving 
picture was showing or whether it was simply ad- 

119 vertised as coming? 

“A. I don’t remember exactly. 

“Q. Do you recall that there was some talk of the moving 
picture? 

“A. It was advertised. 

“Q. Are you positive in your statement that it was not 
received subsequent to January 1st, 1938? 

“A. My recollection is that it was received before January, 
in December. 

“Q. You have said that Plaintiff’s Exhibit 2 is unusual. In 
what respects is it unusual? 

“A. Well, the jacket itself is unusual and the size. Most of 
our books are a uniform size, biography size, and this is very 
unusual as far as books are concerned—that is, the structure 
of the book.” 

Mr. Brylawski. That concludes the redirect. 

Mr. Wolf. Your Honor, attached to and referred to in the 
depositions of the gentlemen from Mr. Brentano’s, Brentano’s 
store, Mr. Lally and Mr. Murray, was also one of these “In 
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Old Chicago,” referred to as Plaintiff’s Exhibit 2. I was in 
New York, but I do not remember whether we had the same 
one or a separate one. If not we offer it. 

120 The Court. Any objection? 

Mr. Godfrey. No objection so far as it illustrates the 
testimony of the witness. 

The Court. It will be admitted. 

(Thereupon the volume of “In Old Chicago” referred to was 
received in evidence and was marked by the reporter, “Plain- 
tiff’s Exhibit No. 2”) 

Mr. Godfrey. I will begin to read the re-cross-examination 
on page 53, beginning with question 252. 

“Q. I believe you said that before testifying today you dis¬ 
cussed this case with your counsel and you discussed with him 
the dates of the 29th and 28th of December 1937? 

“A. He asked me if I remembered when the books came in 
and I told him about when they did. 

122 Mr. Brylawski. This is the testimony of George 
Bittar. 

(Thereupon counsel for the plaintiff read into evidence the 
direct examination of the deposition of George Bittar, Mr. 
Brylawski reading the questions and Mr. Fleishman reading 
the answers, during the reading of which the following pro¬ 
ceedings occurred:) 

“By Mr. Wolf: 

123 “Q. Mr. Bittar, you are an employee of Twentieth 
Century-Fox Film Corporation and how long have you 

been so employed? 

“A. Four years. 

“Q. What is your occupation? 

“A. Clerk. 

“Q. In what department? 

“A. In the Publicity Department. 

“Q. Were you connected with the Publicity Department in 
December 1937? 

“A. I was. 

“Q. You have heard the testimony adduced here today. 
Will you testifiy, please, as to what, if any, connection you 
had with the distribution of the copies of the edition by Philip 
Wylie of ‘In Old Chicago’ as typified by Plaintiff’s Exhibits 
1 and 2? For your benefit they are these red books which I 
wish you would examine and then answer the question, please. 
“[Examination of exhibits by witness.] 

“A. I have heard the testimony this afternoon and the part 
I play in this is, that Mr. Wingart, the Publicity Manager for 
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Twentieth Century-Fox Film Corporation, instructed me to 
take over five copies of Plaintiffs Exhibit 1 and Defendant’s 
Exhibit 2 to a certain independent newsdealer and leave them 
there to be sold. 

“Q. Mr. Wingart, you say, is Publicity Manager of the plain¬ 
tiff corporation and as such is your immediate boss? 

“A. Yes; that is right. 

124 “Q. Did you follow his instructions as to the delivery 
of these books? 

“A. Yes. 

“Q. I ask you the name of the independent newsdealer to 
whom the books were delivered by you. 

“A. To be exact, may I get his card? I have it with me.” 
Mr. Godfrey. Go ahead. 

“A. The name of the newsdealer is Sam Richker, 859 Tenth 
Avenue. 

“Q. What sort of establishment does this gentleman operate 
at that address? 

“A. A stationery store, selling magazines, periodicals, also a 
circulating library. 

“Q. You use the word ‘selling.’ Do you mean displaying for 
sale and offering for sale to the public at wholesale? 

“A. No; for sale to the public at retail. 

“Q. How many copies of this publication, identical with 
Plaintiff’s Exhibit 1, did you deliver to this independent news¬ 
dealer? 

“A. Five copies. 

“Q. Did you take them to him personally? 

“A. I did. 

“Q. Did you give them to him personally? I mean from 
you, personally, to him, personally, at his place of business? 
“A. I did. 

125 “Q. What part of the day did you deliver these to him? 
“A. It was in the morning. I should say around 10 

o’clock. 

“Q. Did you have occasion later in the same day of the 
delivery to him. to again visit his stationery and magazine 
store? 

“A. I did. 

“Q. At about what time of the day did you again visit the 
store? 

“A. It was anywheres between three-thirty and four- 
“Q. Did you have occasion to enter the store premises? 

“A. I did. 
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126 “Q. Will you state to me whether or not you saw these 
identical copies when you went back? 

“A. I did. 

“Q- All five copies? 

“A. Same five. 

“Q. Will you state how they were placed, where and in what 
manner? 

“A. They were on the magazine rack. 

“Q. In full view of the public? 

“A. In full view with the title Tn Old Chicago’ as conspicuous 
as could be. 

“Q. Were there other magazines placed on the same 
rack? 

127 “A. There were. 

“Q. Was this magazine offered for sale to your per¬ 
sonal knowledge when you went back and when I say offered for 
sale, I mean offered for sale to the general public? 1 ” 

Mr. Godfrey. Your Honor, I again object to that as calling 
for the opinion and conclusion of the witness. 

Mr- Brylawski. Mr. Wolf said: 

“Will you state on the record that this witness has stated 
that this book or publication Tn Old Chicago’ was being dis¬ 
played and exhibited in full public view on a rack on which 
other literature was being displayed when he returned to the 
stationery store, and I believe that under the circumstances 
he is entitled to draw his conclusions as to its being 
12S offered for sale in that manner.” 

The Court. I sustain the objection. I think anyone 
would draw the same conclusion. 

Mr- Brylawski. Statement by Mr. Wolf: 

“Let me ask you whether you, personally, had ever, prior 
to the day to which you refer, bought anything at this store? 

“A. I have. 

“Q. Have you ever purchased literature at this store? 

“A. I have- 

“Q. Have you ever purchased any magazines or books at this 
store? 

“A. I have. 

“Q. Then I will frame it another way. You stated that 
other magazines, periodicals, books, and literature were being 
offered for sale in the store; is that correct? 

“A. Yes- 

“Q. How were the paper-covered pieces of literature being 
displayed for sale? 
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“A. On the same magazine rack as I mentioned before. 

129 “Q. You said that you purchased other literature at 
the store. How was that offered for sale? 

“A. In the same manner. 

“Q. Will you describe the inside of the store, please? 

"A. Well, as brief as I can. 

“Q. I don’t want it as brief as you can. 

“A. It is a large double window store having a central 
entrance. On the right side as you come in is a soda fountain 
and on the left side is a counter for cigars and cigarettes and 
directly behind the window is the magazine rack which I was 
referring to. and on the wall there is a book rack with novels— 
a rental library—circulating library. To the rear of the store is 
a showcase displaying candy. 

“Q. Is all the literature grouped together? 

“A. In one section, so to speak. 

“Q. With reference to the racks or shelves on which the 
literature is displayed, are these racks or shelves the only place 
in the store where literature can be purchased? 

130 “A. That is right. 

“Q. You said that you have purchased literature 
there. What is the procedure? Did you take it off the rack 
and pay for it or ask for it? 

“A. You help yourself and pay as you go out. 

“Q. And the procedure and method is known to the custom¬ 
ers of the store? 

“A. Yes. 

“Q. Was this book or publication prominently displayed? 

“A. It was. 

“Q. Was it displayed in any manner differently from any 
other literature for sale in the store? 

“A. No; it was not. It was very outstanding. It was dif¬ 
ferent from the other books. The cover was red. When I say 
other books I mean dime novels and detective stories and you 
can see the difference. It would be outstanding. 

“Q. In the scope of your employment with the plaintiff 
corporation, did you ever have occasion to deliver other books 
or literature to this same store? 

“A. I have; yes. 

“Q. How were these books or literature displayed for sale? 

“A. In the same manner. 

131 “Q. Will you state the date on which you delivered 
these copies to this newsdealer? 

“A. It was December 30th. 

“Q. What year? 

“A. 1937. 
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“Q. And on that date, December 30th, 1937, do I under¬ 
stand correctly that you received your orders, delivered the 
copies, and saw them exhibited as you have stated? 

“A. That is right. 

“Q. Were you told by your employer to fix in your mind 
the date of delivery of these books?” 

Mr. Godfrey. I object to that on the ground that it was 
hearsay. 

Mr. Wolf. As to that, your Honor, in connection with the 
hearsay rule- 

The Court (interposing). Read the question, please. 

Mr. Brylawski (reading): 

“Q. Were you told by your employer to fix in your mind 
the date of delivery of these books?” 

The Court. I will overrule the objection. 

“A. I was.” 

Mr. Brylawski. That is all. 

(Thereupon counsel for the defendant read into evidence the 
cross-examination of the deposition of George Bittar, Mr. 
Godfrey reading the questions and Mr. Tarver reading the 
answers, during the reading of which the following proceed¬ 
ings occurred:) 

“By Mr. Godfrey: 

132 “Q. Now at the time you claimed to have handed 

over these five copies to Sam Richker did he give you 
a receipt of any character? 

“A. No. 

“Q. Was there any paper record made of the matter then so 
far as you know? 

“A. No. 

“Q. Has there ever been any paper record made of this 
alleged fact of the delivery of the five copies to Sam Richker? 

“A. No. 

“Q. He paid you nothing for these five copies when you left 
them there as you say? 

“A. No, sir. 

“Q. Where is this store that you say is run by Sam Richker 
with respect to your place of employment? 

“A. Just around the corner. 

“Q. So far as you know these five copies were just given to 
Mr. Sam Richker; is that right? 

“A. I could not say. I don’t know. 

“Q. Did you make any attempt to purchase any of these 
five copies to which you have previously referred? 
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“A. Yes; that same afternoon when I said I went for a 
purchase. I went to buy one copy of ‘In Old Chicago’ and 
I did just that. 

“Q. What happened to that copy? 

“A. I have it right here. 

“Q. Who do you claim sold this copy to you? 

“A. Sam Richker. 

133 . “Q. Where is Sam Richker now? 

“A. He is still in business, so far as I know. He is 
still there. 

“Q. How much do you claim to have paid for this?” 

Mr. Wolf. I withdraw my objection. 

“A. I didn’t pay anything for it. 

“Q. So far as you know, did anyone pay anything for this 
copy which you have just referred to? 

“A. I could not say. I don’t know. 

“Q. Then having obtained this copy, what did vou do with 
it? 

“A. I took it back to the office to my boss who asked for it. 
“Q. And he was the one who originally instructed the five 
copies to be delivered to Sam Richker? So you took back 
one of the five copies which you had left there on the same 
day? 

“A. That was not the idea. I really purchased one copy, 
although I did not pay cash for it then. 

“Q. I believe you testified no one ever paid for it. 

“A. It was supposed to have been purchased back. That is 
what the boss told me. 

“Q. What was that man’s name? 

“A. My boss? Wingart. 

“Q. Where is he now? 

“A. He is Publicity Manager of Twentieth Century-Fox 
Film Corporation.” 

136 Mr. Godfrey. That was the end of the cross-exami¬ 
nation. 

“By Mr. Wolf: 

“Q. Mr. Bittar, on direct examination you stated that you 
had purchased literature at Mr. Richker’s store in times past 
prior to December 30th, 1937, and also subsequent to that 
date. I asked you the procedure of purchasing literature at 
that store and you replied (reading from the record): ‘You 
help yourself and pay as you go out.’ Now, you testified fur¬ 
ther that you went back on the afternoon of December 

137 30th, 1937, and obtained a copy of the book entitled 
‘In Old Chicago.’ Is that correct? 

“A. That is right. 
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“Q. You further testified on cross-examination that you paid 
no cash when you purchased that book. Just what procedure 
did you follow in obtaining that book? 

“A. Well, I bought the copy and it was my understanding 
that it was billed to the firm. I paid no cash for it.” 

The Court. Will you read that answer again? 

“A. Well, I bought the copy and it was my understanding 
that it was billed to the firm. I paid ho cash for it. 

“Q. Did someone hand you the book or did you take it 
from the rack? 

“A. I took it. 

“Q. Did you make known the fact that you had taken it? 
How did they happen to trust you? Were you known at the 
store? 

“A. Yes. I was known at the store. 

“Q. You testified that Mr. Richker himself sold you that 
copy. That was your testimony. Are you sure of that? 

“A. Yes, sir. 

“Q. Are you friendly with Mr. Richker? 

“A. I am. 

“Q. Do you call each other by first names? 

“A. No. 

138 “Q. Do you know whether he knows that you are 

connected with the Twentieth Century-Fox Film Cor¬ 
poration with the publicity department? 

“A. Yes. 

“Q. What leads you now to believe that the purchase price 
of the copy was billed to your firm? 

“A. Because that is the regular procedure. 

“Q. Was anything said on that day or did you simply take 
it< and walk out? 

“A. I took the copy and told Mr. Richker it should be billed 
to the firm. 

“Q. And he knew just what to do? Is that what you mean 
when you say you bought a copy? 

“A. Yes. 

“Q. On cross-examination you were asked whether you 
paid anything for the copy and you replied, T didn’t pay any¬ 
thing for it.’ My friend, Mr. Godfrey, then asked you whether 
so far as you knew anyone ever paid anything for the copy, that 
is, paid at the store at which you say you obtained the copy. 
Your answer was, T could not say. I don’t know.’ You 
further stated that then you took the copy back to the office, 
to your boss who had requested you to buy it. Now, you say 
you didn’t pay anything for it. What do you mean? I am 
trying to qualify that answer. 


62 CLEMENT L. BOUVE VS. TWENTIETH CENTURY-FOX FILM CORP. 

“A. I didn’t pay any cash. 

“Q. Do you know whether it was supposed to be paid 
for? 

139 “A. So far as I know the company pays for it when 
it gets a bill. 

“Q. So that you do not know whether any cash was paid? 
“A. No. 

“Q. And the only thing that you do know, as I understand 
your testimony correctly with respect to the purchase price, 
is that you ordered it charged. Is that your testimony? 

“A. That is right.” 

(Thereupon counsel for the defendant read into evidence the 
recross-examination of the deposition of George Bittar, Mr. 
Godfrey reading the questions and Mr. Tarver reading the 
answers, during the reading of which the following proceed¬ 
ings occurred:) 

By Mr. Godfrey : 

“Q. As I understand it when you took away this copy of the 
story in question only Mr. Richker was in the store. Is that 
right? 

“A. That is right. 

“Q. And is it your story that all ten copies were on display 
in the magazine rack? 

“A. I can’t say that there were ten. There were only five. 
“Q. Were all five copies on display in the magazine rack 
unfolded? 

“A. That is right. 

“Q. As a matter of fact, your recollection as to the 

140 details of what occurred at the time you took this story 
to Sam Richker as you say and then later took it away 

as you say is somewhat hazy, is it not, after an elspae of about 
a year? 

“A. Not hazy, sir. 

143 (Thereupon the redirect examination of the deposition 
of George Bittar was read into evidence. Mr. Brylawski of 
counsel for the plaintiff reading the questions and Mr. Tarver 
of counsel for the defendant reading the answers, during the 
reading of which the following proceedings occurred:) 

“By Mr. Wolf: 

“Q. In reading through the testimony which has been tran¬ 
scribed to date, I notice that when you were last here I asked 
you whether or not you were told by your employer to fix in 
your mind the date of the delivery of the books to Sam Rich¬ 
ker. I further note that Mr. Godfrey registered an objection 
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to that question as calling for hearsay evidence and on other 
grounds. I ask you now after Mr. Godfrey has questioned you 
to test your powers of recollection whether or not you were told 
by your employer to fix in your mind the date of delivery of 
these books and I ask this question with repetition possibly but 
without waiving my right to have asked it and to get a reply 
on direct examination.” 

Mr. Brylawski. It is not important. Your Honor has al¬ 
ready ruled on it. The answer was: 

“A. Yes. I was told by my boss. 

144 (Thereupon counsel for the defendant read into evi¬ 
dence the re-cross-examination of the deposition of 

George Bittar.) 

“By Mr. Godfrey: 

“Q. You said that Mr. Wingart is your employer? 

“A. That is right; sir. 

“Q. What is your relation with him? 

“A. Clerk. 

“Q. How long? 

“A. Three years. 

“Q. And you have been doing that for three years? And 
when he sends you on errands you do them? 

“A. That is right.” 

Mr. Godfrey. That was all. 

Mr. Wolf. The next witness was Earl W. Wingart, whose 
testimony was taken in New York City on December 27, 1938. 

(Thereupon counsel for the plaintiff read into evidence the 
direct examination of the deposition of Earl W. Wingart.) 

145 “By Mr. Wolf: 

“Q. And what is your office or position with Twen¬ 
tieth Century-Fox Film Corporation? 

“A. I am publicity manager. 

“Q. How long have you been publicity manager for Twen¬ 
tieth Century-Fox Film Corporation? 

“A. A little over four years. 

“Q. State very briefly and just the high points of your 
duties as publicity manager. 

“A. To get publicity for the Twentieth Century-Fox Film 
Corporation’s pictures, stars, newspapers, magazines, and on 
the radio and in whatever way we can to disseminate it to the 
general public and we also handle photographs and distribute 
photographs and material of all kinds. 

“Q. Mr. Chambliss testified that his duties in the pub¬ 
licity department were to acquaint the public with the gen- 

25S1S3—40-5 


64 CLEMENT L. BOUVE VS. TWENTIETH CENTURY-FOX FILM CORP. 

eral excellence of the motion pictures produced by Twentieth 
Century-Fox Film Corporation. 

“A. Well, he was working for me and we were both working 
for the same man. 

“Q. You mean he was in the publicity department in De¬ 
cember 1937? 

146 “A. Yes, sir. 

“Q. I hand you a red bound paper covered book and 
ask you to identify it if you can. 

“A. This is a copy of the book ‘In Old Chicago' we had 
published for serialization purposes. 

“Q. Did you have any connection with the printing of this 
book? 

“A. No; I instructed Bill Chambliss to have it printed. 

“Q. Did you have anything to do with the distribution of 
this book? 

“A. Not directly, except through instructions which I gave 
to Chambliss and to George Bittar. 

“Q. Reading from the testimony which we have already 
adduced here, what instructions did you give to Mr. Bittar 
with respect to the distribution of this book? 

“A. I told him to take five copies over to Sam Richker’s 
store and have them put on sale and for him to buy one copy. 

“Q. Do you know whether this was done by him? 

“A. It was done by him. 

“Q. Did he report back to you that he had carried out your 
instructions? 

“A. He did. 

“Q. Did you later ask him to bring back one copy? 

“A. Yes; I asked him to bring back one copy. 

“Q. Do you know whether it was paid for? 

“A. He had the copy charged to the Twentieth Century- 
Fox Film Corporation. 

147 “Q. He was authorized to do that? 

“A. Pie was. 

“Q. Prior to December 1937, did you ever make any ar¬ 
rangements with Sam Richker with respect to placing on sale 
any publications of your corporation? 

“A. I did. 

“Q. Will you state what the arrangements were, approxi¬ 
mately when, and whether they were in effect in December 
1937; also whether they are still in effect? In other w’ords, 
when did you make an arrangement or arrangements and 
whether they are still in effect? 

“A. Regarding books of this type? Well, we had two other 
books, Slave Ship and Lloyds of London. They were put on 
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sale in a similar manner and were purchased in a similar 
manner. 

“Q. What arrangements has your department with Sam 
Richker with respect to what he is to get out of it from the 
sale of any of these books? 

‘‘A. He is to get the entire amount. Fifty cents it was to 
sell for. 

“Q. You mean you did not charge him for the books when 
you delivered them to him? 

“A. Yes. 

“Q. You simply gave them to him? 

“A. Yes. 

“Q. And anything he got out of the sale was a profit to him? 

“A. Yes. 

“Q. So that the arrangements were to send George 

148 Bittar over? 

“A. Yes. 

“Q. For the purpose of the record and to connect up your 
testimony, I hand you Plaintiff’s Exhibit 1, already identified, 
and ask you whether that is a copy of the book to which you 
have been referring in your testimony? 

“A. It is. 

“Q. W T ith respect to the purchase back of one of these 
copies, you say that you authorized Bittar to charge it to 
Twentieth Century-Fox Film Corporation? 

“A. That is right. 

“Q. What arrangements with respect to the charge account 
of your company do you have with Sam Richker? 

“A. We have a charge account for anything that we pur¬ 
chase in the store, and we are rendered a bill each month. 

“Q. Does your company regularly buy from him? 

“A. They buy all newspapers, all magazines, all printed 
matter of that type from Sam Richker. 

“Q. You order daily from Sam Richker? 

“A. Twice daily. Sometimes more than twice daily. 

“Q. When are you billed? 

“A. Once a month. 

“Q. Have you ever received a bill from Sam Richker for the 
purchases which you made in December 1937? 

“A. I have. 

“Q. Do you have such bill with you? 

149 “A. I have. 

“Q. Will you produce it, please? 

“(Bill examined by both counsel.) 

“Q. I call to your attention the word ‘publicity’ written in 
ink across this bill and underlined and below the underscoring 
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the words ‘newspapers and magazines’ which appear on this 
bill from Sam Richker regarding the month of December 1937. 
Will you tell me who wrote this on the bill? 

“A. Well, I am not positive but they were written by some¬ 
one in the purchasing department to which the bill goes. 

“Q. Of the company? 

“A. Yes. They were written in by some member of the 
company but not by me. 

“Q. So that your purchasing department charges this 
amount to the publicity department; is that what you mean? 
“A. Yes. 

“Q. This bill appears to be receipted and paid for by check. 
1 call to your attention the item on this bill for December 30th, 
1937, amounting to 34.58 and ask you what that includes? 

“A. Well, this includes to the best of my knowledge the 
newspapers and magazines we bought that day and also a copy 
of the book ‘In Old Chicago/ 

“Q. How much is chargeable to the book? 

“A. Do you mean- 

“Q. Yes; I mean the copy which Mr. Bittar pur- 
150 chased under your direction. 

“A. Well, when these bills come in they are checked 

back. 

^Q. Checked back by your company before they are paid? 
M A. They are. 

'“Q. In checking this one back did the publicity department 
check it? 

“A. It was checked in my office; yes. I look them over and 
also my secretary looks them over. 

“Q. Did the bill come to you this way or were there any 
papers attached? 

“A. There were attached daily itemized slips. 

“Q. You mean showing each item? 

“A. Showing each item. 

“Q. Purchased on each day of the month? 

“A. Exactly. 

“Q. On the slip which appeared for December 30th was 
there an item for Tn Old Chicago’? 

“A. Fifty cents as I recall it. 

“Q. Do you have the slip with you? 

“A. We don’t keep the slips. They accumulate. We would 
have a stack so high [indicating size] in a year’s time if we 
saved the slips. 
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“Q. I understand you keep the receipted bills but- 

“A. This bill goes to the purchasing department with the 
requisition charged to the publicity department and is paid in 
that way. 

“Q. Now, Mr. Bittar has testified that under your 

151 direction he made a special mental note of the date on 
which he delivered these copies to Sam Richker, pur¬ 
chased a copy, and saw all of the copies offered for sale. Did 
you ever give him such direction to keep the date in mind? 

“A. I did. 

“Q. Explain the reason for that. 

“A. Very emphatically, because it was the 30th day of the 
month and I wanted to be sure and positive that the book was 
on sale on that date, because if it were not put on sale before 
the end of the month, the book would have to be reprinted with 
a 1938 copyright instead of a 1937 copyright. 

“Q. December being the last month of the year and this 
being practically the last business day? 

“A. That is correct. 

“Q. You gave him those instructions? 

“A. Very emphatically as I was very concerned that it be 
done that way. 

“Q. When was the publication date set for—that is, the date 
on which it was to be offered for sale to the public? 

“A. The 30th of December. 

“Q. What year? 

“A. 1937. 

“Q. Now, had you consulted or been consulted by any mem¬ 
bers of your company’s legal staff with respect to the emphasis 
with which you were to give these instructions? 

152 “A. They wanted to be sure it was put on sale on 
that date.” 

“Q. You mean that they told you that they wanted to be 
sure? 

“A. They told me they wanted to be sure at the same 
time.” 

153 “Q. Did the serialization in the newspapers come 
after the books were offered for sale to the public? 

“A. Yes. 

“Mr. Wolf. I now ask that this bill which has been identi¬ 
fied by the witness together with the attached paper both of 
which have been inspected by opposing counsel be marked for 
plaintiff’s purpose as ‘Plaintiff’s Exhibit 4,’ and I now further 
state that if proper and necessary will renew my offer of this 
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in evidence and evidence in court on the trial of the issues in 
this case. 

“Offered in evidence and marked ‘Plaintiff’s Exhibit 4\” 
Mr. Wolf. We offer it again, if your Honor please. 

154 Mr. Godfrey. There was also a carbon paper attached 
to this. Are you offering this? 

Mr. Wolf. We are offering this. 

The Court. I will admit it. 

(Thereupon the bill referred to was received in evidence and 
was marked by the reporter “Plaintiff’s Exhibit No. 3.”) 

“Q. Let me ask you. Where did you receive this bill from? 
“A. I received it from Sam Richker. 

155 “Q. From the newsdealer? 

“A. From Sam Richker. 

“Q. What did you do after you received it? 

“A. I checked it and gave it to my secretary with a requisi¬ 
tion and sent it to the purchasing department. 

“Q. I see. And do you recognize this as the same bill which 
you received? 

“A. I do.” 

Mr. Brylawski. Your witness. 

170 Mr. Wolf. Redirect examination commencing on 
page 145. 

(Thereupon counsel for the plaintiff read into evidence the 
redirect examination of the deposition of Earl W. Wingart, Mr. 
Brylawski reading the questions and Mr. Fleishman reading 
the answers, during the reading of which the following pro¬ 
ceedings occurred:) 

“By Mr. Wolf: 

“Q. Mr. Wingart, you were asked on examination by Mr. 
Godfrey whether it was not just your opinion that this bill 
from Mr. Richker was received by you on or about January 
1st. I am talking now about the bill marked ‘Plaintiff’s Ex¬ 
hibit 4’ covering the December purchases by Twentieth Cen¬ 
tury-Fox Film Corporation from Richker. You are in doubt 
as to the exact day you received the bill? 

“A. No. 

“Q. Are you in doubt as to whether this is the bill which 
you received during January? 

“A. No; I am not in doubt. 

“Q. Was this the bill you received in January? 

171 “A. To the best of my knowledge, it was. 

“Q. And you are testifying now of your own personal 
knowledge? 

“A. I am. 
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“Q. You were asked by the Government's counsel to identify 
certain initials, certain markings, certain names, letters, and 
figures which appear on the bill written diagonally across the 
bill. I now ask you whether those letters, figures, initials, and 
markings were on the bills received by you or whether they 
were placed there by another department of the Twentieth 
Century-Fox Film Corporation after it had passed through 
your hands? 

“A. They were not on the bill when it was received by me 
but were placed there by other people after it left my hands. 

“Q. We are referring now to those portions of the bill which 
are not in the handwriting as represented by the dates on the 
outside left-hand column and the amounts in the right-hand 
column and in which the name of the vendee is written to¬ 
gether with the date of the bill and of course you are not re¬ 
ferring to the parts which are printed in the letterhead of the 
bill; is that correct? 

“A. That is correct. 

“Q. You say that the extraneous matter to which I have 
referred, the parts appearing in the body of the bill in the 
center were placed there after you had checked it. Would 
there be any reason for or basis for your knowing who 
172 placed the rest of the writing on the bill? 

“A. No. 

“Q. And you understand that it was placed there, I think 
you said, by the accounting department? 

“A. Accounting and purchasing departments. 

“Q. You were asked and were unable to name by your posi¬ 
tive recollection the magazines and papers which you received 
from Richker on the various days in December 1937 and Janu¬ 
ary 1938. You stated that you could not name the magazines. 
I now ask you whether you made a special check on the De¬ 
cember bill to see whether it included the purchase price of 
Tn Old Chicago'? 

“A. Well, I checked it very carefully to see what was on 
there and to the best of my knowledge it showed on the slips 
that came along with the bill. 

“Q. And you say to the best of your knowledge? 

“A. To the best of my recollection.” 

Mr. Brylawski. That is all. 

174 “Q. With respect to the proofs which you sent out, 

do you know whether the book was sent out to the Los 
Angeles Daily Times or did they set their own type out there? 

“A. The proofs were sent to the Los Angeles Daily Times, 
and they reset the type in their own stype from these 
proofs.” 
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176 Mr. Wolf (reading): 

Q. Is there anything about this particular bill. Plain¬ 
tiff’s Exhibit 4. that distinguishes it from any other bill that 
you received from Sam Richker? 

“A. It is a bill received January 6th and was paid according 
to the stamp on the front on January 12th, 1938.” 

178 Mr. Wolf. That would conclude the taking of the 
Wingart deposition for the plaintiff. 

179 Therefore, this is the close of the plaintiff’s case and 
we rest. 

182 Thereupon Richard C. DeWolf was called as a wit¬ 
ness for and in behalf of the defendant, and being then 

and there duly sworn, assumed the witness stand and, upon 
examination, testified as follows: 

Direct examination by Mr. Godfrey: 

Q. What is your full name? 

A. Richard C. DeWolf. 

Q. Mr. DeWolf, will you please state your residence and 
present occupation? 

A. I reside at Mohican Hills, Maryland, and am a senior 
attorney in the Copyright office. 

Q. How long have you been in the Copyright office and 
what, in general, have been your duties? 

A. I first came to the Copyright office in September of 
1907; I served until 1923, when I left the office and practiced 
law for five years. I left in 1918, pardon me, and I returned 
in 1923, and since then I have continued in the Copyright 
office. 

When I first came to the office I was a stenographer, per¬ 
sonal stenographer to the Register of Copyrights, then Mr. 
Theobold Solberg; I subsequently became legal assistant to 
Mr. Solberg and had to deal with questions of law of special 
difficulty coming up in connection with applications for copy¬ 
right registration. 

Q. Approximately when did you become legal assistant to 
Mr. Solberg? 

A. I w’ould put it at about 1913, which was the year when 
I was admitted to practice here in the District. 

183 Q. And since then you have acted as Attorney in the 
Copyright office handling these difficult legal questions 

wffiich you say come up? 

A. Yes, sir; my duties have continued to be of the same 
general character throughout my service in the office. 

Q. W’hat do you understand to be proof material? 
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Mr. Wolf. Objection, if your Honor please. 

Mr. Brylawski. Objection. 

The Court. I do not understand the question. 

Mr. Godfrey. What do you understand to be proof mate¬ 
rial? One of the issues, your Honor, is whether or not the 
material in question is proof material. 

The Court. Well, has the witness any expert knowledge 
in that line? 

Mr. Godfrey. Well, he has stated his understanding of it so 
far as the Copyright office is concerned. My question is to 
ask him what the practice at the office is with respect- 

The Court (interposing). That is not what your question 
involved at all. 

Mr. Godfrey. Then I will restate the question, your Honor. 
By Mr. Godfrey : 

Q. Please state, if you know, what has been the practice of 
the Copyright office throughout your service with reference to 
the deposit with the Copyright office of proof material. 

Mr. Wolf. Just a minute, your Honor; objection. There 
has not been any testimony as to proof material, and 
184 the practice of the Copyright office is immaterial in 
this case; it is a question of what they have done. 

The Court. I think it would be their interpretation of the 
law. 

Mr. Wolf. Yes; if we find out over what period, if there has 
been a change. 

The Court. I will overrule the objection; you may cross- 
examine. 

The Witness. As the question is framed- 

By Mr. Godfrey: 

Q. (Interposing.) Do you have the question? 

A. I would be glad if you will repeat it, please. 

Q. Please state, if you know, what has been the practice of 
the Copyright office throughout your period of service with 
reference to attempted deposits for copyright registration of 
proof material. 

The Court. And you object to that? 

Mr. Wolf. Yes; your Honor. 

The Court. He may answer. 

The Witness. From the time when I became legal assistant 
to the Register of Copyrights it was a part of my duties to 
pass upon the doubtful, so-called doubtful applications for 
copyright registration, that is, applications which had been 
rejected in the first instance because of some difficulty or infor- 
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mality, or lack of compliance with the law, and it was my 
function, under the supervision of the Register of Copyrights, 
to render a final decision in cases of that kind, so that I am 
quite familiar with the practice of the office, in dealing with 
doubtful questions. 

185 As to this particular question about proof copies of 
books, the practice of the office has always been to reject 

applications for copyright registration accompanied by proof 
copies. A letter would be written to the applicant informing 
him that copies of this character did not comply with the 
requirements of copyright law as to deposits. 

The Court. I think you may now ask him if he knows what 
proof material is. 

By Mr. Godfrey: 

Q. Now, will you please state what you understand proof 
material to be, keeping in mind now as well Section 12 of the 
Copyright Act? 

Mr. Wolf. Well, let’s see what that was. excuse me just a 
minute, please; I confess I did not understand the question. 
Perhaps his Honor does. 

The Court. I do not either. I think you can just ask the 
question without any reference to Section 12 of the Copy¬ 
right Act. 

Mr. Godfrey. I will so amend the question and strike out 
all reference to Section 12 of the Copyright Act. Will you 
read the question? 

The Reporter (reading): 

“Q. Now, will you please state what you understand proof 
material to be?” 

The Witness. Proof material is material which represents 
a preliminary stage in the production of printed matter for 
publication. It is characterized as a rule by printing on one 
side of the sheet only, usually on a rather inferior qual- 

186 ity of paper. Proof generally has a good many typo¬ 
graphical errors. It is usually of poor appearance due 

to the fact that it is smudged or ink-spotted in handling. The 
type usually punches through the cheap paper which is used 
so that you can see the impression on the underside, and it 
usually is not paged, the pages are not numbered if it is page 
proof, and in cases of galley proof which precedes page proof, 
and printed on long strips of paper, there would be no number. 
The purpose and nature of the proof is due to the fact that 
it is intended to be corrected and approved before the work 
printed on it is put in final form for distribution to the public. 
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Q. Now, are you familiar with Section 12 of the Copyright 
Act? 

A, I am. 

Q. Section 12 makes reference to the deposit of a book and 
the deposit of a contribution to a newspaper, does it not? 

A. Yes; it does. 

Q. Suppose that material is submitted to the Copyright 
office which, in the judgment of the Register, constituted page 
proof for a book, what would be the practice of the office with 
respect to the receipt of that as a deposit ? 

Mr. Wolf. Same objection, if your Honor please. 

The Court. Overruled. Answer the question. 

The Witness. The practice of the office would be to reject 
that application, or the copies presented with it. 

The Court. The practice would have to be shown that that 
construction of the law continued for some time. 

By Mr. Godfrey: 

Q. And how long has that been the practice of the 
187 Copyright office? 

A. That has been the practice ever since the present 
Act went into effect July 1, 1909, and probably before that 
under the preceding Act. 

Mr. Wolf. I object and move that the answer be stricken. 
It certainly is without the realm of this witness’s knowledge. 

The Court. Yes. 

Mr. Godfrey. The witness, your Honor, has stated that he 
has been there in the Copyright Office since 1907 with the 
exception of a period of five years, that is, from 1918 to 1923, 
so his statement has considerable force. 

The Court. I admit it as evidence. 

By Mr. Godfrey: 

Q. Now, suppose you have page proof of a contribution 
to a periodical submitted for registration purposes instead of 
the ultimate periodical itself, what is the present practice of 
the Copyright office with respect to the issuance of a certifi¬ 
cate? 

Mr. Wolf. Just a minute, I object to that, and I would 
like to state this to your Honor, that until we have some evi¬ 
dence in this case that this exhibit of the plaintiff is a statute 
page proof there is no basis in law and fact for these answers. 
I think again we have got the cart before the horse. There 
is no evidence in this case that this is page proof, your Honor, 
and until there is I maintain, and plaintiff objects, for this 
line of examination has not been reached. 
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The Court. As far as this particular question is concerned 
I think the statute is clear on the question anyway. 
188 Mr. Wolf. I think you have to say both then and 
now. 

The Court. The statute is clear as far as this particular 
question is concerned. It is a question of the practice of the 
office. 

Mr. Wolf. The statute says if the registration as a periodical 
contribution has been requested; there has been no request 
for it here. 

The Court. I think the testimony of the witness on this 
question is immaterial. Under the statute, if this paper be 
part of the contribution then the statute is clear. I do not see 
why you go into asking this witness something that is plain 
under the statute. 

Mr. Godfrey. Well, your Honor, the reason for it is that 
counsel for the plaintiff insists that the serialization submitted 
for deposit is a book. Now, defendant’s position is that the 
serialization submitted for deposit was not a book but a page 
proof of a contribution to a periodical. 

The Court. Well, the statute is clear that a periodical must 
be filed with it. 

190 Q. Now, Mr. DeWolf, you have stated that the gen¬ 
eral practice of the copyright office has always been dur¬ 
ing your period of occupancy to reject page proof when sub¬ 
mitted as a deposit for so-called copyright registration; isn’t 
that true? 

A. Yes, sir; that is correct. 

Q. Do you know of any particular instance in which this 
normal practice was not followed? 

A. Yes, sir; I recall one case in particular because it re¬ 
sulted in litigation, and the office never liked the decision 
which was rendered in that case. I refer to the case of At¬ 
lantic Monthly Company against Post Publishing Company, 
which is in 27 Federal Reporter, 2nd Series, 556. The cir¬ 
cumstances in the copyright office in connection with 

191 that matter, as I recall them, were as follows: some time 
in April of 1927 the Copyright Office received from the 

Atlantic Monthly an application for registration of copyright 
for an article entitled “Catholic and Patriot” by Governor 
Alfred E. Smith. The application was filed on Form A-l, 
prepared by the office for use in connection with books, but 
the copies which accompanied the application were the copies 
of page proof of the general appearance of pages in the Atlantic 
Monthly. 
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The matter was handled in the usual way, that is, a note 
was attached to the copies at the time of their receipt by the 
clerk who opened the mail, or examined it, stating that they 
were proof copies and should be rejected. 

Thereupon a letter was addressed to the Atlantic Monthly 
Company, dictated by me, stating that proof copies were not 
in compliance with the copyright law- 

Mr. Wolf (interposing). Excuse me, but I just- 

Mr. Godfrey (interposing). May the witness finish? I would 
like to have the witness finish and then you can make your 
objection. 

Mr. Wolf. All right; go ahead. 

The Witness. And that the office seriously doubted its au¬ 
thority to accept these proofs in this case. The letter stated 
it was undoubtedly intended for publication in the Atlantic 
Monthly, and that the appropriate action would be to file an 
application on form A-5. 

Mr. Wolf. Your Honor, I was precluded from making the 
objection, and I do now ask that the reference to the letter 
be stricken. 

192 Q. I have here the letter and what appears to be 
a carbon, and I ask you if you can identify the same. 

The reporter is requested to mark the original letter as De¬ 
fendant’s Exhibit B and the carbon as Defendant’s Exhibit C. 

(Thereupon the letter in question was marked by the re¬ 
porter, “Defendant’s Exhibit B for Identification” and the 
carbon, “Defendant’s Exhibit C for Identification.”) 

By Mr. Godfrey: 

Q. Now, will you please answer my question? 

A. This is a letter dated April 13, 1927, from the caption 
itself, signed Thorvald Solberg, Register of Copyrights, dic¬ 
tated by me. I recognize it by my initials in the upper left- 
hand corner. 

By the Court: 

Q. Is that the letter that you referred to a few moments ago? 

A. Yes, sir; that is the letter I referred to a few moments 
ago. The carbon copy attached is the office carbon which was 
made at the time the original letter was made, and has re¬ 
mained in the office of the Copyright Office. 

By Mr. Godfrey: 

Q. Is there anything in the original letter, Defendant’s Ex¬ 
hibit B, which indicates that you read that letter before it was 
mailed to the Atlantic Monthly Company? 
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A. Yes, sir; there is a check mark in ink under my 

193 initials, which I recall indicates, in accordance with my 
practice, that I read the letter before it was signed. 

Q. And your initials there are? 

A. R. C. D. 

Q. Do you recognize the signature of Thorvald Solberg? 

A. Yes. sir; I am very familiar with Mr. Solberg’s signature. 
I am corresponding with him now, in fact, in Florida. 

Q. How is that spelled? 

A. T-h-o-r-v-a-l-d S-o-l-b-e-r-g. 

Q. You there refer to form A-o- 

Mr. Wolf (interposing). Just a minute. The letter isn’t in 
evidence. 

Mr. Godfrey. The letter has been marked for identification. 
By Mr. Godfrey : 

Q. Where did you obtain the carbon copy which represents 
Defendant’s Exhibit C? 

A. This copy was obtained from the files of the Copyright 
Office. 

Q. And where did you obtain the original letter. Defend¬ 
ant’s Exhibit B? Did you obtain it from Government counsel? 
A. Yes; it was handed me by counsel. 

Mr. Godfrey. I offer in evidence the original letter dated 
April 13, 1927, signed by Thorvald Solberg, Register of Copy¬ 
rights, addressed to the Atlantic Monthly Company, as well 
as the carbon copy, and ask that these two exhibits be re¬ 
spectively marked “Defendant’s Exhibits B and C.” 

Mr. Wolf. If your Honor please, we object to the 

194 going into evidence of this letter and the copy—I am 
sorry; your Honor has not completed reading it. I 

will wait. 

The Court. What is the ground of your objection? 

Mr. Wolf. In the first place, your Honor, we feel it is imma¬ 
terial to the issues before the Court. Certainly it is not re¬ 
lated to this case, and with respect to the practice in the Copy¬ 
right Office it does not set forth what the practice there is and 
does not state what the decision was, and my understanding 
is- 

Mr. Godfrey (interposing). No; it- 

Mr Wolf (interposing). Just a minute, please. 

Mr. Godfrey. I am sorry. 

Mr. Wolf. My understanding of the testimony of the wit¬ 
ness was that this was an exceptional case, in his opinion, and 
that proof copies were submitted and proof copies were ac¬ 
cepted. 
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Is that the fact? 

The Witness. Yes. 

Mr. Godfrey. I would like to examine the witness. 

Mr. Wolf. Mr. DeWolf says it was accepted, and the letter I 
says, “The filing of your application and the proof copies will, j 
of course, be a matter of record here in accordance with this 
correspondence, but we hesitate to make the actual registration 
requested, at least until we have been informed that you have 
fully considered all the aspects of the case.” 

It puts it right back in the record, and we are going to bring 
this in later and show your Honor that this very deposit of 1 
copies was upheld by the Court. 

195 The Court. Then I think I might as well let them in 
as showing the facts in this case. 

Mr. Godfrey. That is all we are trying to do, your Honor, ! 
just to show the background of this particular case. 

Mr. Wolf. We will withdraw the objection and let it in. It 
doesn’t hurt at all. 

The Court. Except that putting in the original and the 
carbon copy attached—if you wish to substitute a photostatic 
copy of the original, it will be all right. 

Mr. Godfrey. I then ask leave to substitute for the original 
and carbon copy a photostatic copy of these exhibits. 

Mr. Wolf. We will agree that they are the same, your j 
Honor, and one will be sufficient. 

196 Q. Do you know whether or not, prior to the deci¬ 
sion to register this story “Catholic and Patriot” the 

Copyright Office was familiar with the possibility of 
litigation? 

197 A. Yes. 

Q. Please continue. 

A. It came to the attention of the office through extended 
reports in the newspapers that an infringement of this article 
had taken place by the Boston Post and that the Atlantic 
Monthly Company proposed to bring suit promptly for this 
infringement, and I think this fact influenced the decision of j 
the office to register it. 

Q. Since this decision in the Atlantic Monthly case, what 
has been the practice of the Copyright Office with respect to 
the registration of proof of a contribution to a newspaper? 

A. The practice of the office has remained the same as it 
was before that, to reject at the outset applications for regis¬ 
tration of proof. 

Mr. Godfrey. That is all the direct examination, your 
Honor. 
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Cross-examination by Mr. Brylawski : 

Q. Mr. DeWolf, coming back to your recollection of what 
took place in the case of the acceptance of proof copies of the 
article which subsequently appeared in the Atlantic Monthly 
magazine, did that matter come to you originally for decision 
in the Copyright Office? 

A. No; not to the best of my recollection. 

Q. Did you see the copies which were offered for deposit 
at that time? 

A. Yes, sir; I think I did. 

Q. What sort of proof copies were they? 

198 A. They were—well, proof copies printed on one side 
of the paper. I think on rather thin, flimsy paper. I 
saw them not merely at that time, but I have seen them a 
number of times since then. 

Q. Were they galley proof? 

A. No; they were page proof. 

Q. Do you know what galley proof is? 

A. Yes, sir. 

Q. Will you tell us? 

A. Yes; galley proof is proof characterized by being printed 
on long strips of paper, usually containing material which 
will ultimately go on a number of pages; otherwise the galleys 
are provided with large numbers, there is a large number 
stamped on the galley to identify them, and otherwise they 
bear general characteristics of proof. 

Q. Do you know what is meant by the term “press proof”? 

A. No; I do not. 

Q. Do you know what is meant by the term “working 
proof”? 

The Court. I did not understand. 

Mr. Brylawski. Do you know what is meant by the term 
“working proof”? 

The Witness. “Working proof”? No; I never heard the 
term used. I have read a lot of proof in the Copyright Office 
and outside, but I have never heard of it. 

By Mr. Brylawski : 

Q. Will you please explain, if you can, the difference be¬ 
tween press proof and the completed work? 

198a A. Between press proof and the completed work? 

Q. Yes. 

A. Well, the difference would be that the completed work 
is printed on the back and face of the completed page; that 
errors of topography have been eliminated, and if corrections 
were made by either the author or printer, or both, usually 
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indicated by symbolic notations on the page itself showing what 
is to be stricken out or to be substituted, these markings, of 
course, when printed will be eliminated. 

Q. You have referred several times to “printed on one side 
of the paper.” Is it not true that the Copyright Office register j 
a great many literary works that are printed on only one side j 
of the paper? 

A. I suppose that may be true, such as handbills, for exam- j 
pie. 

Q. Do you know that to be true? 

A. Yes, sir. 

Q. Is a handbill sometimes printed on flimsy paper? 

A. Sometimes they are, and sometimes on good paper. 

Q. Does the Copyright Office reject it because it is printed 
on flimsy paper? 

A. No; not for that reason alone. 

Q. Would the Copyright Office reject a handbill printed on 
one side because of error? 

A. If it was evident that it was a proof copy and that it was j 
not a final copy in the form in which it went out to the public, j 
the office would at least inquire about it and try to satisfy 
itself that this was, in fact, the completed work that the law 
requires. 

200 Q. Coming back to this other question about these 
handbills: if a handbill is received printed on one side | 

of the paper and on flimsy paper and the office is unable to 
determine whether it went out to the public in that form, | 
or whether it was proof copy, I think you stated you would 
write them? 

A. The office would write them if it had reason to believe it 
was not. 

Q. And if the proprietors said that was the way it was | 
distributed to the public, would you make registration? 

A. We would if we believed him. 

Q. And if you didn’t believe him? 

A. We probably would not. 

201 Q. Does the Copyright Act contain any reference 
to proof copies or page proof? 

A. No; not directly. 

Q. Well, Mr. DeWolf, if the Copyright Office has no au¬ 
thority, as you put it, to accept proof copies, will you tell us j 
under what authority you accepted the proof copies in the 
Atlantic Monthly case? 

A. I am unable to answer that question. The action was 
taken on the express direction of the Register of Copyrights at | 

288183—10-6 
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that time. I, myself, did not perform the physical acts of 
registration and I did not make the final decision as to reg¬ 
istration. 

203 By Mr. Brylawski: 

Q. Mark this for identification “Plaintiff’s Exhibit 4.” 

(Thereupon the document in question was marked by the 
reporter, “Plaintiff’s Exhibit No. 4” for identification.) 

By Mr. Brylawski: 

Q. Mr. DeWolf, I hand you a piece of printed matter headed 
“King Features Syndicate, Mickey Mouse, by Walt Disney,” 
containing, in cartoon strips, the adventures which befell 
Mickey Mouse, and I ask you whether you have ever seen 
material of that kind deposited in the Copyright Office? 

Mr. Godfrey. If your Honor please, I will object to the ques¬ 
tion as directed to an exhibit not mentioned on the direct ex¬ 
amination. I might add that the question is really directed 
to a situation which is now the subject of separate litigation. 
We have here a case- 

The Court (interposing). That has nothing to do with this 
case, the practice in the office. 

By Mr. Brylawski: 

Q. Have you ever seen material of that kind submitted to 
the Copyright Office? 

A. Yes. 

Q. Will you give me your opinion whether or not that is 
page proof, or if not page proof, what kind of proof is it? 

204 A. Yes, sir; I think this is page proof. 

Q. The kind of proof that the Copyright Office re¬ 
jects? 

A. Yes; at the present time. 

Q. You say it is page proof? 

A. Yes, sir. 

The Court. I did not understand the question. 

By Mr. Brylawski: 

Q. You say it is page proof? 

A. I do. 

Mr. Godfrey. Mr. DeWolf, will you raise your voice a little, 
please? 

The Witness. Yes. I know that it is proof. It has many 
of the characteristics of proof. It is printed on one side of 
the paper. It seems to bear a mark of some kind up here that 
has nothing to do with the legend, some ink mark or printer’s 
mark, possibly intended to show the registration of plates on 
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the page. In the sense in which I described proof yesterday, 
that it is a preliminary state of a work intended for ultimate 
publication in another form. I would say it is proof. 

By Mr. Brylawski: 

Q. Do the numerals “4-8,” “4-9” “4-10,” “4-11,” which 
appear on each of these cartoon strips, have any significance 
to you? 

A. Yes, sir; in my opinion they are indications of the dates 
of publication on which these strips are to appear in news¬ 
papers. I have seen similar dates in the newspapers con¬ 
taining these cartoons. I should say that this means it was 
April 8, April 9, and so on, as the dates on which those 

205 individual cartoons are to be published. 

Q. I also call your attention to the fact that on each 
of the said cartoon strips, six in number on that sheet, there 
is, I believe, a notice of copyright on each strip? 

A. Somewhere on each strip there is a notice of copyright 
in different places on different strips. 

Q. Do you also take that as an indication that that is proof 
copy? 

A. No; that has nothing to do with the question of whether 
or not that is proof copy. 

Q. The fact that there are six notices on that is no indica¬ 
tion of the fact that this is proof copy? 

A. No; these are to be published separately at different 
times; otherwise there would be no necessity of more than 
one copyright notice. 

Q. In the course of your employment in the Copyright Of¬ 
fice. Mr. DeWolf, have you had occasion to see other material 
of this character? 

A. Yes, sir; I have. 

Q. Offered for registration or copyright? 

A. Yes. 

Q. Over what period of time? 

A. Oh, such material has been offered for registration over 
my entire period of employment there. 

Mr. Brylawski. Before I examine this witness any further 
on this, I would like to introduce this in evidence. 

206 (Thereupon the document in question was received 
in evidence and was marked by the reporter, “Plain¬ 
tiff’s Exhibit No. 4.”) 

By Mr. Brylawski: 

Q. Do you recall material similar in appearance—I mean 
identical with this material, except for the printed matter con- 
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tained on it—which came into the Copyright Office during the 
years 1932, 1933, ’34, ’35, ’36, and in 1937 up to the time that 
Colonel Clement Bouve became Register of Copyrights? 

A. Well, I prefer to answer that, if I am permitted, by say¬ 
ing that I recall a great deal of this material of the general 
appearance of this that has been received in the Copyright 
Office during the time that you mentioned. 

Q. Received in the Copyright Office for what purpose? 

A. For registration, with applications for registration. 

Q. And will you state whether or not those applica- 

207 tions for registration in those years I have mentioned, 
or so many of those years as you recall independently 

at this time, were refused or accepted? 

A. They were in some cases objected to—the applications 
were objected to. There was what I would call an initial re¬ 
jection in the first place, but upon insistence by the applicants 
and accompanied by briefs and arguments contending that 
these were proper deposits, the registrations were made under 
protest, and a number of registrations have been so made of 
material of this kind. 

Mr. Godfrey. Will you keep your voice up? 

The Witness. Yes. 

By Mr. Brylawski: 

Q. They were registered? 

A. A number of registrations have been made- 

Mr. Godfrey (interposing). Just a minute. 

Mr. Brylawski. The witness had completed his answer. 

By Mr. Brylawski: 

Q. Will you deny that there have been five hundred such 

registrations made during the time- 

Mr. Tarver (interposing). Objection as definitely argumen¬ 
tative. 

The Court. Sustain the objection. 

By Mr. Brylawski: 

Q. Can you state how many of those registrations have 
been made? 

A. No; 1 have no knowledge of how many have been made. 
I presume there have been quite a number of them. 

Q. Isn’t it a fact that there were some hundreds of 

208 them? 

A. There may have been; I couldn’t say. I have had 
no occasion to ascertain. 

Q. May I ask you then how you reconcile your present 
statement that there may have been hundreds of these registra- 
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tions made with your previous statement that there was one 
exception in the case of the Atlantic Monthly? You mentioned j 
the Atlantic Monthly as being the only exception? 

A. I do not believe I stated that the case of the Atlantic 
Monthly was the only exception. I stated it was an exception; 
as to the particular type of material as to which I am now 
testifying, I would say that such material has come from a j 
very small number of applicants, namely, the newspaper syndi¬ 
cates. They have made a regular practice of filing material of 
that kind. 

While applications may have been accepted from these 
particular applicants, newspaper syndicates, they have been re¬ 
jected in a far larger number of cases than those in which they 
have been accepted. 

Q. Mr. DeWolf, were there any rejections that you know of 
prior to 1937? 

A. Yes. 

Q. Will you mention some? 

A. I can’t do that offhand. I am testifying from my gen- j 
eral recollection and knowledge of what the practice was. 

Q. In addition to Plaintiff’s Exhibit 4, do you know of your j 
knowledge whether a great deal—and I might add a very great 
deal—of similar material was received for registration from j 
King Features Syndicate? 

209 A. Yes; I know of my own knowledge that a great 
deal of material has been received from them of a 
character similar to this. 

Q. Prior to 1937 was such material registered? 

A. My recollection is that when such material was first sent 
to the Copyright Office it was rejected; that correspondence en¬ 
sued; that lawyers for King Features Syndicate came to the 
office and insisted strenuously that they were complying with 
the law; that they were publishing this material by sending it 
to newspapers and that it ought to be accepted; so that while, 
to begin with, there were some rejections, King Features Syndi¬ 
cate and one or two other syndicates w T ere permitted to make 
registration of material of this kind. 

Q. There were some rejections? 

A. There were some rejections. 

Q. But the great majority were registered? 

A. I believe the great majority were registered; yes. 

Q. Then, Mr. DeWolf, summing it all up, what was the prac¬ 
tice of the Copyright Office about registering proof material 
of this character? 
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Mr. Godfrey. At which time?* 

Mr. Brylawski. Prior to 1937, prior to Colonel Bouve’s be¬ 
coming Register of Copyrights. 

The Witness. Well, my understanding of the term “prac¬ 
tice” is the regular procedure dealing with this kind of ma¬ 
terial. 

By Mr. Brylawski : 

Q. And, as I stated, the regular procedure was to reject them, 
but there were some exceptions? 

210 A. There were, I would say, exceptions in the case 
of a small number of applicants, newspapers. 

Q. Hundreds of them? 

A. Yes; but only three or four applicants. 

Q. So that in view of your present statement that hundreds 
ofi these were accepted, hundreds of proof copies were ac¬ 
cepted for registration, and that there were some rejections, who 
exercised the right to decide which ones they will accept, which 
proof copies they will register, and which proof copies they 
will not register, and which applicants should be favored, and 
which applicants should not be favored? 

A. The Register of Copyrights, whoever he might have been 
at the time the action was taken, made the final decision. 

Q. Mr- DeWolf, when did Colonel Bouve become Register 
of Copyrights? 

A. I think the date was August 31, 1936. Is that right? 

Q. August 31, 1936? 

A. August 1, 1936- 

Q. At the time that Colonel Bouve became Register of Copy¬ 
rights, was there any change in the practice of the Copyright 
Office as to accepting proof material of this kind? 

A. No. 

Q. When did the change take place? 

A. I don’t think there has been any change. I testified that 
there has not been any change. 

Q. Has there been any registration of proof material of this 
character in 1938? 

211 A. I don’t know. 

Q- In 1937? 

A. I don’t know. 

Q. In 1939? 

A. I couldn’t tell you. 

Q. Then you don’t know what the practice is if you don’t 
know whether any registration has been made, or do you 
know? 


CLEMENT L. BOUVE VS. TWENTIETH CENTURY-FOX FILM COBP. 85 

A. I testified that the practice was to reject them. Naturally, 
if the practice is to reject them, then I assume they have been 
rejected. I know that is the practice because of my under¬ 
standing and familiarity with the correspondence going out from 
the office and seeing applications filed for this type of material. 
Now, if in any case it is permitted—My duty is not to pass 
on applications when they first come into the office but to pass 
on cases that have been rejected, so that until something has 
slipped through I would not necessarily know it, but I do know 
of many letters that have been written rejecting material of this 
kind. 

Q. What was the name of the case on the favored list where 
those have been accepted? 

Mr. Tarver. Objected to as grossly improper. 

The Court. I don’t see why, especially prior to 1937. 

Well, I don’t want to discuss it. You mentioned, I think, 
that was the effect of your testimony. 

The Witness. It sometimes happens that the office will yield 
to the presentation of a legal argument when it was not at 
first disposed to take the action requested. That is what hap¬ 
pened at the outset of these cases, as I recall. Elaborate 

212 and formidable arguments were presented by formidable 
counsel to the head of the office, and the head of the 

office was not a lawyer, and he did not feel able to withstand 
those arguments. 

By Mr. Brylawski : 

Q. Then, having yielded to those arguments, why wasn’t 
it the practice to register them? 

A. If it was the practice to register them for King Features 
Syndicate, they are doing that. 

Q. And what other syndicate? 

A. United Features Syndicate. There may have been others; 
I couldn’t tell you. I know the names of some of these syndi¬ 
cates. I fancy registrations may have been made for the News¬ 
paper Enterprise Association. 

213 The Court. I think you may ask if there is anything 
in the Copyright Act on which his practice is based. 

By Mr. Brylawski : 

Q. I will ask you, Mr. DeWolf, if there is anything in the 
Copyright Act upon which the practice is based of scrutinizing 
applications fair on their face for the purpose of determining 
the correctness or incorrectness of any statements contained 
therein? 

A. May I refresh my memory by examining a copy 
of the law? 


214 
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The Court. Yes. sir. There it is right there. 

Mr. Wolf. Here is mine. 

The Witness. Well, I would say to begin with that the 
use of the expression “fair on its face” implies at once some 
examination in order to determine that fact. An application 
has to be looked at undoubtedly to decide whether it is an 
application to begin with. 

By Mr. Brylawski : 

Q. That’s fine. Now, that being so, is there anything in 
ihe Act which gives you the power to go beyond the state¬ 
ments in the application which are fair on their face to deter¬ 
mine their truth or falsity? 

A. Yes, sir; I think there is. 

Q. Will you state what they are? 

A. Well, Section 5 says the application for registration shall 
specify to which of the following classes the work in which 
copyright is claimed belongs: Books, including composite and 
cyclopaedic works, directories, gazetteers, and other compila¬ 
tions; Dramatic or dramatico-musical compositions; Maps; 
Works of art . 

If an application is received specifying that the work is a 
book, and the work is obviously a photograph, then I think the 
office has a right to reject that application. 

Q. There is no doubt about that. 

A. The application might be fair on its face, to use your 
language, yet it would not apply to the material for which 
copyright is claimed. 

215 Q. If the application claims authorship in the name 
of the proprietor, is there anything which gives to the 
Copyright Office the power to inquire as to whether the person 
who claims proprietorship is. in fact, the author of the work? 

A. Nothing specific, no, but I think if the office received a 
work which they knew to be a play of William Shakespeare, 
and it was represented to be the work of Fulton Brylawski, 
the office would reject it. 

Q. Under what right? 

A. Well, possibly under the phraseology in Section 12 that 
there should be a claim of copyright, and they would not 
regard that as a claim of copyright in any strict sense. 

Under Section 10 it is provided that such person—that is, 
any person entitled thereto as recited in Section 9—may ob¬ 
tain registration of his claim to copyright by complying with 
the provisions of this Act, including the deposit of copies. 
Evidently the deposit of copies referred to is the deposit under 
Section 12. If the copies are not of the character described in 
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Section 12, then the provisions of the Act have not been 
complied with. 

Q. That is not responsive to the question. I asked you 
what there was in the Act which gave you the power to exam¬ 
ine into the question of the originality or authorship of an 
application fair on its face, which shows the applicant is the 
author. I ask you to point out anything in the Act which 
gives you the power to inquire as to whether or not that claim 
of authorship is true or false. 

Mr. Godfrey. If your Honor please, that is just what 

216 the witness is doing. 

The Witness. The question certainly requires me to 
construe the Act in order to answer it intelligently. 

By Mr. Brylawski: 

Q. To construe it judicially? 

A. Well, apparently—I wouldn’t say judicially, but inter¬ 
pretative latitude is required in order for me to answer your 
question at all. There is nothing in the Act, if you wish to 
specify—no, sir—that says- 

Q. (Interposing.) Then I would like to have- j 

Mr. Godfrey (interposing). Did you finish that, Mr. De- 
Wolf? 

By Mr. Brylawski : 

Q. I would like you to give me a categorical answer if you 
apply it—First, let me get this straight for his Honor: the 
Copyright Office does not grant copyrights; that is correct, 
is it? 

A. That is correct. 

Q. Copyrights come into existence purely upon the act of 
the proprietor or person entitled thereto by publishing his 
work with notice of copyright? 

A. They come into existence by complying with all of the 
provisions of the Act. 

Q. Do they come into existence by publication of the notice? 

A. In certain cases they do, and in certain cases they come 
into existence in another way. 

Q. In a published book from type set in the United States, 
from an author who is a citizen of the United States, 

217 in such case does such book come into existence merely 
upon the publication of said book with a notice of copy¬ 
right? 

A. Yes, sir; it does. 

Q. So that, regardless of any action taken by the Copy¬ 
right Office, the person has a copyright when he publishes his 
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book with a notice of copyright, in the instance I have just 
given you? 

A. Yes. 

Q. So that the Copyright Office in that case is only an 
office of registration? 

The Witness. I would think it was a rather long step from 
the first statement to the second one. I think the office is in 
fact bound to exercise a reasonable amount of discretion in 
order to determine whether the provisions of the law have 
been complied with. We have no judicial machinery for in¬ 
stituting court proceedings, or anything of that kind, 

218 but we have a duty to see to it, so far as we can reason¬ 
ably do so, that the provisions of the law are complied 

with before we make a registration. 

Q. Then, did I understand you to say in answer to the last 
question you would have to exercise discretion as to whether or 
not you think the person filing the application has complied 
with the law? 

A. I think so. 

Q. And in the exercise of that discretion can you go beyond 
the material which is before you. namely, the application for 
registration, and the copies of the work which are filed? Can 
you go beyond that, and even out of the Copyright Office, to 
make an examination as they do in the case of patents? 

A. I believe the Register of Copyrights can act upon all of 
the evidence before him in determining whether the provi¬ 
sions of the law have been complied with. Of course, the first 
and most important facts are the application and the copies 
of the material itself. 

219 Q. Can you go out of the office- 

A. (Interposing.) I beg your pardon. 

Mr. Godfrey. Just finish your answer, please. 

The Witness. I think if he has any evidence which would 
convince any reasonable man that the application is wrong. I 
think he has a right to consider that. 

By Mr. Brylawski : 

Q. Thank you. Now, you are the author of a work which I 
hold in my hand and which I do not intend to leave here 
because it is an autographed copy given me by the witness of 
“An Outline of Copyright Law”? 

A. Yes; I wrote a book of that title. 

Q. WT11 you read on page 59 starting with the words “The 
question has been raised’’? 

A. “The question has been raised, but never conclusively 
answered, whether the Register of Copyrights is, in legal par- 
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lance, merely a ‘ministerial officer,’ required to perform, quasi- 
mechanically, the functions with which he is clothed by the 
statute, or whether he has discretion to decide that the law 
has or has not been complied with in the case of any work 
presented for registration, and to grant or withhold registra¬ 
tion accordingly. A compromise between the two extremes is 
probably the correct view. The nature of the Register’s office 
demands the exercise of some discretion, within the spirit of 
the law, and it is to the advantage of copyright claimants and 
the general public that registrations should not be made in a 
haphazard and mechanical manner, thus diminishing 

220 the value of the certificate and the record as evidence 
of valid copyright. Such exercise of discretion by the 

Copyright Office is the more necessary because there is no pro¬ 
vision in the copyright law, as there is in the patent law, for 
scrutiny of applications or copies, to determine questions of 
originality or authorship. For such matters the word of the 
applicant has to suffice.” 

I would like to read another passage in this book while I 
have it in my hand, if I may. 

Q. I would be glad to have you point it out to Mr. Godfrey 
and have Mr. Godfrey read it. 

A. I will read it myself. 

Q. I will be glad to have you read it if you want to. 

So that in your book you say that discretion appeared to 
you to be more necessary because there is no provision in the 
copyright law, as there is in the patent law, for the scrutiny 
of applications to determine originality for authorship; there is 
no such provision, and you also expressed the view that you 
thought there ought to be some compromise between these two 
extremes which would probably be desirable? 

A. I said that was probably the correct view. 

Q. What was your position at the time you wrote this book 
on that? 

A. What was my position? 

Q. Yes. What was your official position at the time you 
wrote this book? 

A. I was not in the Copyright Office at the time I wrote that 
book. 

Q. The book has a foreword by Mr. Thorvald Solberg? 

221 A. Yes, sir; it has. 

Q. What was your position in the Copyright Office 
before this, Mr. DeWolf? Weren’t you Assistant Register of 
Copyrights? 

A. Not until some time later than the publication of this 
book. 
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Q. How long was Mr. Solberg Register of Copyrights? 

A. Thirty-three years, if I am not mistaken. 

Q. And he wrote the foreword to that book? 

A. Yes. 

Mr. Brylawski. That is all. 

222 Q. Are you familiar. Mr. DeWolf, with these ques¬ 
tions of originality within the Patent Office—by that I 

mean whether one man is the original or first inventor, or 
another man is the original or first inventor? 

A. I am not competent to testify on patent law. 

Q. I am not asking you to, but do you know about such 
proceedings? 

A. Yes. 

Q. Is that what you had in mind when you referred to the 
bottom of page 59 and the top of page 60; by that I 

223 mean were you thinking whether or not the Copyright 
Office had the power to take testimony to decide whether 

one man was the author, or some other person was the author? 

The Witness. I had in mind the procedure of obtaining a 
patent compared to that in relation to the obtaining of regis¬ 
tration of a copyright, and I meant to point out that whereas 
there are definite provisions in the patent law for definite legal 
procedure, there are no such provisions in the copyright law. 
I think there should be but probably are not. 

Mr. Wolf. What is that? 

The Witness. I think there should be, as a matter of fact, 
but there are not. 

233 By Mr- Brylawski : 

Q. I hand you a copy of Plaintiff’s Exhibit 1, and 
ask you to look at the form of copyright notice contained therein. 
A. Yes. 

Q. Will you state whether or not that form of notice as to 
form fully complies with the requirements of the copyright 
law? 

234 Mr. Godfrey. If your Honor please, I object to that 
on the ground that it is purely a question of law for the 

Court. 

The Court. I think in view of his examination and his testi¬ 
mony as to discretionary power of the defendant, it is compe¬ 
tent. I admit it. 

The Witness. Yes. This notice reads “Copyright 1937 by 
Twentieth Century-Fox Film Corporation.” If the work to 
which it relates was published in 1937 and the Twentieth Cen¬ 
tury-Fox Film Corporation is the copyright owner, that is a 
correct notice. 
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Q. Under Section 9 of the copyright law if that work was 
published in 1937, as we have attempted to show by the testi¬ 
mony of witnesses here, and as that work is admitted to be 
type set in the United States, and is the work of American 
authors, and is work that bears the notice of copyright in 
the form that the law required then under Section 9, did not 
the Twentieth Century-Fox Film Corporation obtain copy¬ 
right by the publication in 1937 of the copyright notice? 

A. Well, if this work, this material, was first published in 
this form, or as one work, then I think probably a copyright 
was obtained for it. 

Q. In 1937? 

A. I would say so. 

Q. Now, that being so, if the Twentieth Century-Fox Film 
Corporation obtained copyright of that book in 1937, assuming 
of course that was published in that form—and I want to read 
you a letter from the Register of Copyrights which is at¬ 
tached to the bill of complaint, the correctness of 

235 which is admitted, addressed to me, being paragraph 9 
of the bill, dated January 26, 1938: 

“Dear Mr. Brylawski: 

“Receipt is acknowledged of the application for registra¬ 
tion and two copies of the material entitled Tn Old Chicago’ 
by Philip Wylie. 

“No letter of transmittal appears to have accompanied these 
deposits. They appear to consist of a collection of proof sheets 
made from type set for the production of this material in 
some newspaper. The front face of each sheet appears to con¬ 
tain a single chapter which closes with the notice in bracket 
‘To be continued’, followed by a copyright notice reading 
‘Copyright 1937 by Twentieth Century-Fox Film Corpora¬ 
tion’. The reverse of each sheet is blank, as is the case with 
all proof sheet material. There are twenty sheets and the 
20th chapter closes with the words ‘The End.’ 

“Registration of this material is asked under Form A-l, the 
form applicable to ‘books’. It seems to correspond in its 
physical aspect to the desposit entitled ‘The Slave Ship’ by 
Gouverneur Morris, for which registration was, as you know, 
recently refused on the ground that material in the nature of 
page proof was not considered registrable by this Office under 
the terms and within the spirit of the Copyright Act. 

“Will you kindly let me know whether Tn Old Chicago’ has 
been as yet published in any newspaper or newspapers. 

236 and if so, in which ones? For the reasons communicated 
to you in connection with the applications for the regis- 
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tration of ‘The Slave Ship’ and ‘Lloyds of London’ it is felt that 
no authority exists for the registration of this material in 
proof. 

“If it has been published in any newspaper and if in accord¬ 
ance with the requirements of Section 12 one copy of such 
issue, or issues, is filed in this office, registration will be prompt¬ 
ly made.” 

I want to repeat the last paragraph, for it is for the purpose 
of the last paragraph I have read the entire letter: 

“If it has been published in any newspaper and if in ac¬ 
cordance with the requirements of Section 12 one copy of such 
issue, or issues, is filed in this office, registration will be prompt¬ 
ly made.” 

And that letter is signed: “Sincerely yours, C. L. Bouve, 
Register of Copyrights.” And this is the question: Mr. De- 
Wolf, can there be two copyrights in the same material? 

A. No. 

Q. Then if this book was published on December 30th, 1937. 
with notice of copyright and copyright is thereby secured under 
Section 9, would the deposit of copies of newspapers in 193S 
containing this story, be compliance with Section 12? 

A. Well, I see no reason why it might not be. 

Q. Containing copyright notice then? 

A. No. Copyright notice should not contain that year date 
if it was published in 1937. 

237 By Mr. Brylawski : 

Q. Does not the law require that notice, or I mean 
that copies of work as published, be deposited in the copyright 
office? 

A. No; I do not think it does. I think in that connection 
the language of Section 12 is significant. It says the best edi¬ 
tion then published. The “then” in my opinion refers to the 
time when copyright application is received, and if there are 
two or more different forms of publication, in the case of a 
book specifically, then not the copies first published necessarily 
but the best copies are the ones required. 

Q. I think you are correct there. But if there is at the time 
application is made only one complete copy of the work that 
has been published, is or is not that the copy which 

238 the law’ requires to be deposited? 

A. On the question of whether publication can take 
place wdth only one copy? 

Q. I do not mean one copy, but a single printing of one com¬ 
plete edition. 
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A. Well, you have to take that question in the light of all 
the provisions of Section 12 which relate to the deposit. The de¬ 
posit must be the deposit required by Section 12. If in fact 
the thing is a contribution to a periodical, then the periodical 
must be deposited and not something else. For instance, if the 
deposit is this. 

Mr. Godfrey. For the purpose of clarification of the record 
when he said “Is this” the witness placed his hand on Exhibit 
A. 

By Mr. Brylawski : 

Q. If on January 13, 193S, the story “In Old Chicago” had 
not appeared in complete form, in any form, I mean other than 
Exhibit 1, will you state whether or not Exhibit 1 should or 
should not have been deposited under Section 12. 

A. What is the significance of the date January 13, 1938? 

Q. That was the date when the application for registration 
was made, accompanied by two complete copies of Exhibit 1, 
which the testimony showed was the only complete copy of the 
work at the time? 

A. You ask me whether if on that date no other copies existed 

than this- 

Q. Yes. 

A. The copyright office should have accepted those 
239 copies without regard to what it might conclude from the 
appearance of the copies as to the character of the pub¬ 
lication? 

Q. Assuming of course that the work had been published in 
1937? 

A. Well, it seems to me you are asking me to decide this 
case, or at least to express an opinion as to the very essence 
of the matter. 

Q. I am asking you for an honest opinion. 

A. I take it you are not asking me for any other kind of 
opinion. No; I think, as I stated before, that when the office 
receives an application with copies the Register of Copyrights 
has the authority and the duty to examine the whole matter 
before him and if he feels from the copies, if he concludes that 
publication in the form of contributions to a periodical is 
actually wffiat was intended, and that the copies filed are 
merely preliminary to that publication, the application should 
be rejected. 

Q. A contribution to a periodical cannot be filed in the 
copyright office until it has appeared in the periodical? 

A. That is true. 
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Q. That means one that has been already contributed? 

A. Not necessarily so. 

Q. Is it registerable if it has not already been printed? 

A. It is not registerable until the periodical is in existence. 
That is the point, and why we cannot register this. 

Q. It is not a part of a periodical until contributed? 

A. I say, it cannot be registered until the periodical 

240 has been filed. 

Q. Can there be such a thing as a contribution which 
has not been contributed? 

A. Yes. I think there can be a contribution which has not 
been offered. I think if I write an article about this case 
and send it to the Star, that is a contribution even before the 
Star publishes it. 

Q. Could it be registered as a contribution to the period¬ 
ical? 

A. Not until it has been published and filed. 

Q. Until an article has been published it is not a contribu¬ 
tion under the copyright law? 

A. I say, it would be a contribution to a periodical, but not 
necessarily registerable. Certain steps have to be taken be¬ 
fore registration is permissible, but we may use certain terms 
of description even before registration is made. 

Q. On January 13, 1938, Mr. DeWolf, what part of that 
material could have been registered in the copyright office? 

A. I do not know that any of it could have been registered 
on January 13th. 

Q. Not even if published in December? 

A. That is what you asked me before. 

241 Q. Mr. DeWolf, on your redirect examination you 
made some reference to the registration of adaptations, 

compilations, and arrangements? 

A Yes 

Q- Under Section 6? 

A. Yes. 

Q. And you stated as I remember it that the form used for 
adaptations, compilations, and arrangements requires the ap¬ 
plicant to state the matter or material on which he claims copy¬ 
right. Is my recollection correct? 

A. Yes; that is substantially what I said. 

Q. You mentioned that in further illustration made of the 
suggestion as to certain discretionary functions which the Regis¬ 
ter of Copyrights is called upon to exercise? 

A. Yes- 
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Q. The application forms require the author to state on what 
copyright is claimed? 

A. That is correct. 

Q. That is, for compilations, adaptations, and arrangements? 

A. Yes, sir. 

Q. Who passes on the efficiency of the author’s work, on the 
portions on which copyright is claimed, as to whether the 
author has done sufficient work to entitle hi mto copyright? 

A. Do you mean in the routine practice of the office or 

242 finally? 

Q. Finally. 

A. The Register of Copyrights. 

Q. Does he decide that there has been enough of compile 
tion or not? 

A. He does in some cases. 

Q. Or that there has not been done enough of compilation? 

A. Yes; in some cases. 

Q. Is there any provision in the law which delegates that to 
the Register of Copyrights? 

A. I have explained that I think the statement that a new 
arrangement in the public domain may be copyrighted, means 
that when an application is received for a work designated as 
a new arrangement the Register properly examines the mate¬ 
rial to see whether in fact is is a new arrangement. Some 
come in that are reprints of old work, and to register them 
would be a fraud on the public, and in such cases the applica¬ 
tion is rejected. 

Q. The Register of Copyrights is the man? 

A. Yes, sir. 

Q. He can determine whether it has sufficient originality 
to entitle it to registration? 

A. Well, it is not a question of originality so much. It is a 
question as to whether it is an arrangement as that term is 
understood in musical terminology. It is not an arrangement 
if it is nothing but a reprint. 

Q. I am assuming that it is of necessity an arrange¬ 
ment. 

243 A. But that is what we do not assume. 

Mr. Godfrey. If your Honor please, with your per¬ 
mission, we are prepared at this time to argue the question 
concerning the admission of depositions, going to show that 
the whole matter now before the Court is moot. 

The Court. Proceed, then. 

Mr. Wolf. Your Honor, I went over the digest of 

244 these depositions that we made up and found- 

258183—to-7 
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Mr. Godfrey (interposing). I would like to make the open¬ 
ing argument, if I may. 

The Court. I take it this is an objection. 

Mr. Wolf. There are two depositions taken in New York, 
one of Chambliss and one of Wingart, whom we have already 
used as our witnesses. A portion of this testimony goes to 
republication and other portions to other matters. I am not 
waiving my objection, but I think we can gain some time if 
I argue it out now. These depositions will have to be used 
under one or other of two theories, and having been published 
by the filing here, while we were not present when the most 
of them were taken, out West, we have gone through them and 
digested them. Briefly, the purpose and intent of the deposi¬ 
tions is to show that there was publication in newspaper form 
throughout the country, in various newspapers which form a 
portion of a list we furnished to opposing counsel at his re¬ 
quest. These depositions are intended to show I take it that 
this story was republished by newspapers, in some newspapers 
with faulty copyright notice, and in other instances with lack 
of copyright notice. Then the depositions are further in¬ 
tended to show. I take it, that such publication was, either by 
the newspapers as licensees of Twentieth Century-Fox Film 
Corporation, the copyright proprietor, or with their consent, 
knowledge, and acquiescence. 

I believe from a perusal of the papers on file here the per¬ 
sons in New York who deposed, with employees of ours who 
were made their witnesses for the purpose, I believe it 
245 will be apparent that we did not object to the 
publication. 

What actually happened, and I think you can gather this 
from the depositions, was that where the motion picture— 
which was of course our prime concern—where that was to 
play in various towns we left it up to the theatre managers, 
to the individual exhibitors, to make arrangements with the 
newspapers which carried their advertising, for some form of 
side publicity, not paid advertisements. 

In this case that form, on our suggestion, was a serialization 
of the story In Old Chicago by Philip Wylie. 

Your Honor will find further I think in the depositions that 
these papers did publish daily, as daily installments, on stag¬ 
gered dates, the chapters one at a time, throughout the 20 
chapters of this book In Old Chicago; and I am showing to 
your Honor Exhibit 1 as I talk. 

Now, we maintain that whether or not there was republica¬ 
tion with bad notice, and in some instances, as to certain chap- 
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ters, without any notice, is of no consequence in this suit, and 
we maintain it for this reason: 

In the first place, we did not publish them—and I am talk¬ 
ing within the scope of the brief digest that was made and am 
open to objection if the other side thinks they have objection 
to make. 

In the second place, if they were licensees we are not bound 
by their mistakes. 

And in the third place, taking the several score of news¬ 
papers which published this story in serialization form during, 
the year 1938, and picking out isolated chapters of iso- 

246 lated newspapers, and saying, this has not got a copy¬ 
right notice, and that has not got a copyright notice, 

does not mean a thing, because under the Act an occasional and 
accidental omission does not go to vitiate our copyright. And, 
your Honor, of course we respectfully contend it must appear 
whether or not there was any registration, we have a copyright 
of this work. It was secured under the Act by the publication. 

Now, we have here the statement of counsel on the other 
side at the beginning of the case, and that is one of his de¬ 
fenses, and he raises the point that the question is now moot 
by reason of this bad republication. That is the point I am 
addressing myself to in the main, and I go again to my friend’s 
case of Governor A1 Smith's article which appeared in The 
Atlantic Monthly. Your Honor had occasion this morning to 
run through it briefly, but I do not know whether your Honor 
was familiar with it before or not. 

The Court. No; I was not. 

Mr. Wolf. But I am going to take the time to give you the 
exact facts as I digest them, or did at the office, and of course 
I have the book here if your Honor wishes to see it. Here are 
the facts reported in the Governor A1 Smith case when he was 
running for President. He wrote an open letter in the nature 
of an article replying to a previous article published in The 
Atlantic Monthly magazine. He took no part in the arrange¬ 
ment for publication but turned it over to Mrs. Moskowitz, 
who was his confidant—I believe his secretary, and one of his 
campaign managers. 

From the beginning of the negotiations between Mrs. 

247 Moskowitz and The Atlantic Monthly for publication, it 
was recognized that the contribution was not merely a 

magazine article but was also political news; that in the ac¬ 
cepted term it was news as it relates to newspapers, for which 
wide publicity was desirable, and it was agreed that the At¬ 
lantic Monthly should have the initial publication, but that. 
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currently and simultaneously with such publication the article 
should be given to the entire press of the country, with full 
rights to republish it, with or without credit to the magazine, 
and with or without copyright notice. 

Now, that was the set-up. And the plaintiff, the Atlantic 
Monthly, upon receipt of the manuscript, made public an¬ 
nouncement that it was to be published in newspapers all over 
the country; and of course the newspapers showed great in- 
interest and eagerness to get the article, because it was prime 
political news. 

The parties concerned feared a theft of the article. As soon 
as the article could be put into type, or as soon as The Atlantic 
Monthly received the manuscript of the Smith article, three 
copies of it were made from galley proofs bearing the notice 
of copyright—and as Mr. DeWolf threw a sidelight on this 
case, we find that one of those printings, or rather two of them, 
were submitted in proof form to the copyright office. 

Now, there were three of them, two filed with the Register 
of Copyrights and the other sold to Mr. Jenkins who was the 
treasurer of The Atlantic Monthly magazine, for one dime. 
He paid ten cents in cash for it, obviously so that there would 
be a sale and publication. 

248 And so it was that Jenkins, the treasurer of The At¬ 
lantic Monthly, bought one. and the other two were filed 
with the Register of Copyrights. When filed with the Register 
they were received and registration was made- When it was 
sold to Jenkins, according to the claim of the plaintiff. The 
Atlantic Monthly, with the copyright notice, that sale created 
publication. 

Now, that is the copyright relied upon in the bill filed in 
this suit, and this suit was filed because the article was put into 
printing for the magazine, a number of galley proofs were cor¬ 
rected and revised by Mrs. Moskowitz for Governor Smith, 
and it was the plan of The Atlantic Monthly that it should 
carry the article on April 25, 1927, and I believe appear simul¬ 
taneously in such newspapers as desired to republish it- Those 
newspapers were to be provided in advance with copies to be 
released on that date. 

The Boston Post, a newspaper published in Boston, Massa¬ 
chusetts. through one of its reporters and agents, surreptitiously 
obtained a copy of the article from the watchman of the print¬ 
ing establishment, who had no authority in the matter, and the 
Court in its opinion referred to the action of the Boston Post 
that it was obviously in bad faith. So they stole it and printed 
the article on April 16th, a week before the intended publica- 
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tion. This suit is brought by the magazine against the stealing 
newspaper, and the questions presented were twofold: 

1. Did the sale to Jenkins in connection with the deposit 
of copies with the Register of Copyrights amount to pub- 

249 lication under the Act? The Court held it did; and the 
Court wrote an opinion on it which your Honor got this 

morning. 

The Court. Was there any appeal in that case? 

Mr. Wolf. No, your Honor. I will ask your Honor to take 
that “No” with this understanding, that I have looked for it, 
and my impression now is that the answer to your question is 
“No.” 

Mr. Godfrey. There was no appeal there. 

Mr. Wolf. The second question is: Did they have the right 
to bring this action under the copyright of April 8th, the de¬ 
posit of these proofs with the Register of Copyrights, and 
especially considering the fact that subsequent to the publi¬ 
cation and prior to the bringing of the suit the article was 
placed in the public domain. 

Now, those are the facts in the case. As I stated to your 
Honor, under the original arrangement between Mrs. Mos- 
kowitz and Jenkins, for Governor Smith on the one hand and 
The Atlantic Monthly on the other, that was the intent—that 
it was to be placed in the public domain intentionally by 
giving it out to the newspapers, who did not have to credit 
the magazine cr run a copyright notice. 

The Court held that the sale to Jenkins was absolute and 
unrestricted, and where accompanied by the filing of similar 
copies with the Register of Copyrights, as in this case, it 
amounted to publication, just exactly what we have done. 

Getting back to the question of these depositions, which 
mean throwing it into the public domain, the Court held that 
The Atlantic Monthly could not get the relief prayed for in 
that suit because they asked for an injunction and 

250 damages or an award in lieu of damages—and, inci¬ 
dentally, thev won under the award which is a creature 

under the copyright act. 

But, said the Court, while we cannot entertain this suit 
here because you cannot get an injunction after it is in the 
public domain, your copyright is valid as protecting you against 
infringement up to the time of the public domain donation, 
and therefore if you will go over into the law branch and amend 
this action accordingly we will allow you an award in lieu of 
damages. Obviously under the copyright acts there is no pro¬ 
vision for it elsewhere. 
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Of course in this case they went for an award and not for 
damages, so what the Court said in effect, and actually in that 
case, and applying it to this case: that where we have originally 
gotten a copyright and let it go—and of course I am using that 
arguendo. I do not for one minute state that we let it go. 
But for the purpose of argument only, that we caused republi¬ 
cation in the newspapers, and to put it even stronger, assum¬ 
ing that we did not insist upon copyright notice, and made a 
donation to public uses, the Court said nevertheless they were 
entitled to the original rights, so that if we ever have occasion 
to find an infringer whose infringement took place between our 
original date of publication and our donation to public use, we 
can protect ourselves. 

Similarly in this case if the Court finds, and I hope the Court 
won’t, but if the Court finds that the publication was made by 
us, this plaintiff, the copyright proprietor, still we maintain 
that that does not excuse the Register of Copyrights from 
'351 his duty under the Act, and the Act says “shall” and 
we may obtain copyright registration, and he shall there¬ 
upon give us a certificate which shall be prima facie evidence. 
And I say because of that fact, because it has not become free, 
any evidence that they may have tending to show republica¬ 
tion, with bad notice, with faulty notice, or lack of notice, it 
should not put us out of court in this case. 

I prepared a rather long brief and lengthy argument but do 
not want to go into it now. But in so far as that is concerned 
the Atlantic Monthly case is directly in point, and I think 
should guide your Honor. 

Section 20 of the copyright law is the section I referred to 
where I talk about omission by accident or mistake. 

There is one other thing and that is this: that there will be 
evidence before your Honor, and we will put it on now if it 
will save any time or we can hold it for rebuttal, but there is 
evidence of the gentleman who represented the printing com¬ 
pany which did this job on Exhibit No. 1. to which is appended 
•certain exhibits (1) mats or mattresses delivered to newspapers 
made from the same type as Exhibit 1 and (2) proofs made 
from those mats. 

Now, because I know what is in the depositions and I can 
anticipate them, I can say to your Honor that in this instance 
where the copies of newspapers contain wrong copyright 
notices or no copyright notices, they were not made from the 
mats furnished and were not made by copying the proofs fur¬ 
nished, because both the mats and the proofs bear correct 
copyright notices, just as this books all the way through 
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shows “Copyright 1937” on each page as well as on the 

252 title page. 

. No copies ever having been furnished, that is of Ex¬ 
hibit 1, by us to any newspapers, and only furnishing at the 
request of newspapers the mats or proofs bearing correct copy¬ 
right notices, what they did after that does not bind us, and 
even if it does it should not affect your Honor’s decision in this 
case so far as our right to go after any infringer is concerned; 
and of course it would obviate our right if your Honor held to 
the contrary. 

Mr. Godfrey. Of course, your Honor, the questions pre¬ 
sented in The Atlantic Monthly and the questions presented 
here are quite different. 

253 In this case we have a petition for mandamus to re¬ 
quire the Register of Copyrights to do something which 

in his judgment was contrary to the statute as he interpreted 
it. In the Atlantic Monthly case of course we have merely an 
infringement action between two parties. There was no ques¬ 
tion there of discretion or judgment, and we have put on 
today certain testimony which indicates the attitude of the 
copyright office in respect to that decision. Section 9 of the 
copyright act provides that- 

The Court (interposing). I am inclined to hear this testi¬ 
mony and rule upon it afterwards. 

Mr. Godfrey. Pardon me, if your Honor please. 

The Court. I say, I am inclined to hear this testimony and 
rule upon it afterwards. As I think I have already said, I 
might shorten this case if I knew more than I do about the 
subject. I am at some disadvantage, as in a case a short time 
ago which involved the question of water rights in the State 
of Washington. It was entirely foreign to anything I had 
ever had before. I think I better hear the testimony and 
then rule on the questions afterwards. 

Mr. Wolf. That is agreeable to us, your Honor. You have 
heard our position and you can hear the testimony. 

The Court. And it will be taken subject to your objection. 

Mr. Wolf. To the whole line of it? 

The Court. Yes. 

254 Mr. Godfrey. My next witness will be Colonel 
Clement L. Bouve, Register of Copyrights. 

Mr. Wolf. If your Honor please, we issued a subpoena 
duces tecum for Colonel Bouve to bring some papers; and 
would like to have them before we cross-examine. 

The Court. No doubt there will be opportunity for that. 
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Thereupon Clement L. Bouve was called as a witness for 
and on behalf of the defendant and, having been first duly 
sworn, was examined and testified as follows: 

Direct examination by Mr. Godfrey: 

Q. Please state your residence and present occupation. 

A. I live at number 109 Shepherd Street, Chevy Chase, 
Maryland. I am Register of Copyrights. 

Q. How long have you been Register of Copyrights? 

A. Since August 1, 1936. 

Q. Are you an attorney? 

A. I am; yes. 

Q. Are you admitted to the District of Columbia Bar? 

A. I have been for some thirty years; yes. 

Q. As I understand it, you are in charge of the copyright 
office and have been so since August 1936? 

A. Since August 1, 1936, I have been Register of Copy¬ 
rights and still hold that position. 

Q. You are the defendant in this case in your official capac¬ 
ity? 

A. I am; yes. 

258 Q. Now we come back to my original question, and 
will you explain how in general informalities delaying 

or preventing copyright registration are brought to the atten¬ 
tion of applicants for copyright registration; and for the pur¬ 
pose of illustration I would suggest that you refer to the 
mimeographed forms, defendant’s exhibits 6 and 7 for identi¬ 
fication inasmuch as they were the forms used back in 1938 
at the time the matter in issue came to your attention. 

Mr. Wolf. I object, your Honor. There is no evidence that 
these forms or the established practice with respect to these 
forms, was used in this case. 

The Court. We have not gotten that far yet. I do not 
know, because the testimony is not yet in. 

Mr. Wolf. It will be easy to find out. 

The Court. If they were not, you can move to exclude 
them. 

Mr. Godfrey. The purpose of this primarily, your 
Honor- 

The Court (interposing). You may proceed with your 
testimony. 

259 A. The mimeographed forms which have been 
marked defendant’s exhibits 5 and 6 for identification 

began to be used, being themselves a replica of form 5- 

The Court (interposing). That has already been testified 
as to the length of time they have been in use. 
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Mr. Godfrey. Now I am asking the witness if he will 
explain certain checked items which appear on the form, 
for example, marked defendant's exhibit number 6 for 
identification. . 

Mr. Wolf. This question is also subject to my motion to 
strike, your Honor? 

The Court. Yes. 

By Mr. Godfrey : 

Q. Go ahead. 

A. The form marked defendant's exhibit 6 for identifica¬ 
tion deals with informalities delaying copyright registration. 
For instance, registration cannot be made unless the applica¬ 
tion is properly filled out. I have checked one or two items on 
this form, and while I do not want to tire the Court by going 
into too much detail, yet if an application for instance does not 
bear the publication date of the work, registration cannot be 
made. 

The Court. Excuse me. Gentlemen, I do not think it nec¬ 
essary to take up these matters in detail. The papers speak 
for themselves as to what they are. I would not waste time 
by going over particular items. I think it would be 
260 well to ask the witness now whether these particular 
papers were used in the instant case and whether they 
were sent to the parties applying for registration. 

Mr. Godfrey. If your Honor please, I would like to defer 
bringing that specific question up. 

The Court. I will not hear any more testimony along this 
line until you do so. 

Mr. Godfrey. Then I will go back to that point when I 
reach it in its regular sequence. 

The Court. All right. 

By Mr. Godfrey: 

Q. Colonel Bouve, in your letter of January 26, 1938, re¬ 
fusing registration of the material in issue, there is this para¬ 
graph : 

“Will you kindly let me know whether In Old Chicago has 
been as yet published in any newspaper or newspapers, and if 
so, which ones, and for the reasons indicated to you in con¬ 
nection with the application for the registration of Slave Ship 
and Lloyds of London, it is felt no authority exists for the 
registration of this material.” 

Now, you are referring back to Lloyds of London and Slave 
Ship. I hand you herewith a serialization entitled “Lloyds 
of London" and ask you if that has any connection with the 
statements contained in your letter. 
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A. Yes; this is the document. This is the material, en¬ 
titled “Lloyds of London” referred to in my letter to Mr. 
Brylawski of January 26th. Application for registration was 
made for this material, on a date which as I stated I have 
forgotten, but the material being absolutely identical in 
form- 

261 Mr. Wolf (interposing). One minute. 

Mr. Godfrey. Please do not interrupt the witness. 
Mr. Wolf. I respectfully say to your Honor that I would 
not interrupt the witness, but he has answered the question 
propounded some time ago. 

The Court. Yes; I think so. 

By Mr. Godfrey : 

Q. I would like to call attention to letters dated January 
21, 1937, and February 19. 1937, and ask you if those letters 
have any connection with the attempted registration of the 
serialization of Lloyds of London. 

A. Yes. These are two letters, one from Edwin P. Kilroe 
and the accompanying application for registration, dated Jan¬ 
uary 21,1937, and the next is a carbon copy of my reply dated 
February 19, 1937. 

268 Q. Will you please explain more fully your preceding 
answer? You say that many other attempts had been 

made to register material of this kind. Within your knowl¬ 
edge? 

269 Mr. Wolf. Counsel continues to testify. I do not 
want to object every time, but I think he should let the 

witness testify. 

The Court. I think your questions are rather leading. 

Mr. Godfrey. I have no desire to lead the witness, your 
Honor. 

The Court. I think the witness can answer the questions 
properly. The usual custom of lawyers on the stand is that 
they volunteer more testimony than they are asked for. 

The Witness. When I came to the Copyright Office on 
August 1, 1936, I carefully went into all the records, books, 
and catalogues of the office, the correspondence of the office, 
and the rules of the Copyright Office. I studied the Copyright 
Act, and also the decisions of the courts dealing with the sub¬ 
ject. After I had been there for about two months I concluded 
that there was one thing to do, and that was to attempt to get 
a uniformity of the application of the practice of the Copy¬ 
right Office with respect to the receipt and registration of all 
material, as provided by the Copyright Act, and the rules of 
the Copyright Office. It was brought at an early stage to my 
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attention that attempts were made to do two things specifi¬ 
cally. One was to attempt to put pressure on the Register of j 
Copyrights to accept deposits which, in my opinion, were not 
proper deposits; and the second was to attempt to per- j 

270 suade the Register of Copyrights to accept material ior 
registration without paying adequate fees as provided 

by Section 61 of the Copyright Act. 

In this connection there had been submitted to the Copy- 1 
right Office material very much resembling this, from various i 
sources. I refused to accept registration of such material as 
books or as contributions to newspapers, first, on the ground 
that they constituted page proof; second, on the ground that m 
the case of contributions to newspapers the material which was 
submitted for registration did not meet with the deposit pro¬ 
visions of the Act. I think it was some time in 1937 that the 
first attempt was made by the petitioner in this case to per¬ 
suade the Register to accept material of this kind. The first ! 
case, as I recall, was that of “Lloyds of London” to which I 
have referred in my letter of January 26, 1926, to Mr.- 

By Mr. Godfrey: 

Q. 1926 or 1936? 

A. 1936, to Mr. Brylawski, which is incorporated in the 
pleadings. 

The second was the case of “The Slave Ship.” In each of j 
these cases the material that was submitted was identical in 
form with that of “In Old Chicago,” the material which is now 
before the court. 

I refused registration in those cases, on two grounds: first,, 
that they were page proof; that if they were books they were 
not acceptable as deposits under Section 12 of the Copyright 
Act. and I found they were not books but that they were con¬ 
tributions to periodicals; that being contributions to periodi- j 
cals they had two weaknesses. One was that they 

271 were page proof; the second was they were not such 
copies as were required by Section 12 of the Act to be 

filed by way of deposit. 

Mr. Brylawski. Is not the witness going a little bit far 
afield from the question which was asked? 

The Court. I think so. 

Mr. Brylawski. If counsel wants to examine the witness, 
let it be done on question and answer. 

By Mr. Godfrey : 

Q. In your letter of January 26, 1938, to Mr. Brylawski ii* 
connection with your rejection of the application for regis¬ 
tration of the material entitled “In Old Chicago,” you say 
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you had no authority to register the proof of the material 
deposited. 

That is the letter which was set up in the petition. 

A. I would like to correct my statement giving the date of 
that letter. It is January 26, 1938; not Januarfy 26, 1936. 

Q. Why do you consider this material proof of contribu¬ 
tions to a newspaper? Do you have before you now the com¬ 
plete question? 

A. I have; yes. In the first place, I consider it proof of 
contribution to a newspaper for three reasons: first, because 
it has all the characteristics of the ordinary case of proof; it is 
not printed on the reverse side of the sheet; it is printed only 
on the front of the sheet, which is one of the characteristics of 
page proof. 

In the second place, there is not one of the pages in the 
Twentieth Century-Fox contributions which constitute 

272 this serialization which is devoid of corrections in spell¬ 
ing, or blurs, or poor printing, poor lining, which char¬ 
acterize page proof. 

In the third place, in the copies which were brought to my 
attention the paper on which these various installments ap¬ 
pear was of different quality. I considered it to be page proof 
of contributions to a newspaper for the following reasons: 

Each of these chapters, each one of which constitutes a sepa¬ 
rate contribution, begins with the newspaper type of heading: 

“ Tn Old Chicago/ by Philip Wylie, the story of Darryl F. 
Zanuck’s Twentieth Century-Fox production, featuring Ty¬ 
rone Power, Alice Faye, Don Ameche, Alice Brady, Andy De- 
vine, Brian Donlevy. Phyllis Brooks.” etc. 

Such headings do not, as a rule, appear on books. In fact, 
I have never seen them in books. On the other hand I have 
seen them constantly in newspapers and in periodicals which 
reproduce serializations. 

In the next place, the form is specifically that of newspaper 
serialization—newspaper form as opposed to the form of books. 
The material is printed in columns, the columns interrupted 
in some instances by the illustrations which appear thereon. 

In the next place, passing to Chapter 2. we find, with the 
exception of the first, the 19th and the 20th chapters, in a box, 
so called in newspaper parlance, in italics, a statement of what 
has gone before. This is characteristic of newspaper 

273 publications, and definitely not characteristic of a book. 

In the next place, you will find that the first four 
or five lines opening each chapter are printed, as is very ordi¬ 
narily the case, according to my experience and observation, 
in larger type than the rest of the material. 
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In the next place, I find that at the bottom of each chap¬ 
ter, the end of each chapter, except the last chapter, there is the 
statement “To be continued,” which never appears in mate¬ 
rial which is in book form, as far as my experience is concerned. 

In the next place, I find that at the end of each one of these 
installments there is a separate copyright notice—“Copyright 
1937 by the Twentieth Century-Fox Film Corporation.” In 
the case of books I have never seen copyright notices follow¬ 
ing each chapter. In the case of books it is enough that the 
copyright notice appear on the title page or on the page fol¬ 
lowing, in accordance with the provisions of Section 18 of the 
Copyright Act. 

In the next place, there is no pagination. Pagination is 
absent, as is not ordinarily the case in books. 

Mr. Wolf. What is that? 

The Witness. Pagination; it being plain to my mind that 
pagination is omitted in order to enable the newspaper, if 
and when this material is published in separate issues in the 
newspaper, to place pagination thereon, in case the story 
should occupy a position on a page in the newspaper which 
would make pagination proper by reason of the location of the 
story on the particular page. 

That is the one chief reason why I believed then and 
274 believe now that this is proof of a contribution to a 
newspaper. 

In the next place, had my opinion required confirmation, 
I had already received from the petitioner in this case letters 
which have been already referred to, which describe these as 
serializations. By the term “serialization” I understand 
serialization in periodicals. In the ordinary parlance I have 
yet to find a book in which the chapters can be properly re¬ 
ferred to as parts of a serialization, or a book in book form 
which could be described as a serialization. 

Finally, some time between January 13, when the applica¬ 
tion for registration was made, and January 26, it was brought 
to my attention that a certain portion of this material, per¬ 
haps ten or twelve chapters—I forget which—had already 
been published at that time in the Los Angeles Daily News- 

Mr. Brylaw’ski. If your Honor please. I think the question 
that the witness was answering was what characteristics it had 
of page proof. I object to the witness going far afield. 

The Court. I have forgotten what the question was. I will 
ask the reporter to read the question. 

(The question referred to was read by the reporter as above 
recorded.) 
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The Court. I think the answer is pertinent to that question. 

Mr. Brylawski. I had forgotten the question. 

The Witness. I have answered it, I think. I had before 
me copies of the Los Angeles Daily News containing a 
275 part of this, before action was finally taken on this 
material, and as I state, these copies of the Los Angeles 
Daily News in which this serialization appeared, these various 
issues, started with the third of January 1938. I therefore 
could not, for these three reasons, avoid the conclusion that 
the material before me was page proof of a contribution to a 
newspaper. 

By Mr. Godfrey: 

Q. You have just stated that the material deposited by the 
petitioner in this case was proof of a contribution to a news¬ 
paper. Why do you consider you have no authority to issue 
a certificate of registration for such material? 

A. I thought I stated that I felt it was proof of twenty sep¬ 
arate contributions to a newspaper. 

Q. I so amend my question, then. 

A. In the first place, because of the provisions of Section 
10 of the Copyright Act. providing- 

“That such person”- 

That is, any person entitled by this Act to secure copy¬ 
right— 

“may obtain registration of his claim to copyright by comply¬ 
ing with the provisions of this Act. including the deposit of 
copies, and upon such compliance the Register of Copyrights 
shall issue to him the certificate provided for in Section 55 of 
this Act.” 

This section I construe to mean that the Register of Copy¬ 
rights has no right and is without authority to register material 
which does not comply with the deposit provisions of the 
Act. 

277 Then I also had in mind Section 59 of the Copyright 
Act which describes the purposes of the deposit: 

“That of the articles deposited in the Copyright Office under 
the provisions of the copyright laws of the United States or of 
this Act. the Librarian of Congress shall determine what books 
and other articles shall be transferred to the permanent col¬ 
lections of the Library of Congress, including the law library, 
and what other books or articles shall be placed in the re¬ 
serve collections of the Library of Congress for sale or exchange, 
or be transferred to other governmental libraries in the District 
of Columbia for use therein.” 
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It seemed to me that, quite aside from those considerations ! 
to which I have called attention, acceptance of proof copies i 
of material, whether a book or contributions to newspapers, j 
would be wholly inadequate to meet the purposes of the de- j 
posit as provided by Section 59. 

To give an example, if there were to have been presented to 
the Copyright Office- 

The Court. Have you not answered that question? I think j 
that now you are beginning to argue the question. 

The Witness. All right, your Honor. I have another out- ! 
standing reason. I am looking for the Rules section of the 
Copyright Act. 

278 Mr. Wolf. Section 53, I think. 

The Witness. Yes. Thank you. (Reading:) 

“That, subject to the approval of the Librarian of Congress, j 
the Register of Copyrights shall be authorized to make rules i 
and regulations for the registration of claims to copyright as j 
provided by this Act.” 

Under the rules and regulations of the Copyright Office 
which have been published and issued with the authority of j 
the Librarian of Congress- 

Mr. Wolf. But which are not in evidence, if your Honor j 
please. I have no objection to their going into evidence. 

The Court. They have not been offered in evidence yet? j 

Mr. Wolf. No, sir. 

Mr. Godfrey. I herewith hand the witness Copyright Office 
Bulletin No. 15 and ask whether that has any connection with 
this testimony. 

A. I have in my hand Copyright Office Bulletin No. 15. j 
You have given me the 1917 edition of this. The last edition j 
is 1927. 

The Court. Have you the 1927 edition? 

Mr. Godfrey. No, sir. I will obtain it. I thought I had j 
it here. I can obtain it very quickly. 

The Witness. I have it right here. 

Mr. Godfrey. All right, then. Please refer to your copy, j 
which we will then offer in evidence. 

Mr. Brylawski. That is the 1927 edition? 

The Witness. Yes. I am reading now from the 1927 
imprint- 

Mr. Wolf. Let us put it into evidence, if you are 

279 going to read it. 

Mr. Godfrey. I have just offered it. 

The Court. I will admit it. 

Mr. Godfrey. I request that it be marked Defendant’s Ex¬ 
hibit 17. 
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Mr. Wolf. Will your Honor withhold your ruling just a 
moment until we have a chance to see it? 

The Court. Yes. 

Mr. Wolf (after examining the document referred to). 
There seems to be some extraneous matter in these rules, if 
your Honor please. I am perfectly willing and glad to have 
a copy of the regulations in evidence, because I think we are 
going to need them, but this seems to be somewhat marked 
and added to. Do you have one complete copy that we can 
put in, Mr. Godfrey? 

Mr. Godfrey. Suppose you ask the Register about it. 

Mr. Wolf. I think it should be taken out and used. 

(Copy of 1927 edition of Copyright Office Bulletin No. 15, 
produced by the witness, was marked “Defendant’s Exhibit 
No. 17” and received in evidence.) 

Mr. Brylaw'ski. I understand that this is the last printed 
edition of the Rules and Regulations of the Copyright Office, 
and as such we have no objection to its being admitted in 
evidence; but in the copy which the witness has there are 
a lot of typewritten slips inserted. Counsel has explained 
privately that they are the amendments which have since 
been made. If those amendments were not in the Rules and 
Regulations at the time this case arose, I do not think the 
document should be in evidence. 

280 The Court. I think that only those rules which had 
been issued at the time of the refusal of the copyright 

and which had been approved by the Librarian of Congress 
would be admissible in evidence. 

281 By Mr. Godfrey : 

Q. Will you please- 

A. I am about to answer the question, Mr. Godfrey. I 
understand it. 

Q. You recall the question that is before you now? 

A. The question was, what my authority was for taking this 
action. 

Q. Yes, sir. 

A. I cited various sections of the Act, and I now 
2S2 refer to the rules. The rule in effect at the time that 
this application for registration was made is Rule 39, 
which has been in these rules for the past 25 years or more, 
and it reads as follows: 

“Contributions to periodicals. Form A-5. If special regis¬ 
tration is requested for any contribution to a periodical, one 
complete copy of the proof of periodical in which the con¬ 
tribution appears should be deposited promptly after appli- 
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cation. The entire copy should be sent. Sending a mere 
clipping of the page containing the contribution does not j 
comply with the statute. The date of the publication of a I 
periodical is not necessarily the date stated on the title page. I 
The application shall state the date on which the issue is first | 
placed on sale, sold, or publicly distributed, which may be 
earlier or later than the date printed on the title page.” 

The paragraphs which I have read of this rule are the ones j 
upon which I rely for my authority to act or to refuse to 
register. 

Q. Have you finished your answer? 

A. Yes. 

Q. When the serialization in issue was received by you r 
was there anything that made you reach a decision as to j 
whether or not there was a request for special registration as 
a contribution to a newspaper? 

The Court. Has he not answered that? 

The Witness. I think it has been answered, your Honor. 

The Court. I do not want to limit your examination 
283 too much, but there is no use in stating things over and 
over again. 

Mr. Godfrey. If the question has been answered, your j 
Honor, of course there is no point in proceeding further with it. j 

By Mr. Godfrey: 

Q. You have previously referred to forms A-l and A-5? 

A. Yes. 

Q. I hand you herewith two forms and ask if you can 
identify the same? 

A. I can. You have handed me an A-l form which is the ! 
form for a book as opposed to a contribution or contribu- j 
tions to newspapers; the A-5 form is the form which is i 
provided for applications for copyright for contribution to j 
a newspaper or periodical. 

Q. Are these the forms that were in use by the Copy¬ 
right Office at the time the litigation in issue arose? 

A. At the time the application for registration was made? 

Q. Yes. 

A. Yes. 

Mr. Godfrey. I offer in evidence as Defendant’s Exhibits 
18 and 19 the A-l form and the A-5 form, respectively. 

Mr. Brylawski. No objection. 

(Forms A-l and A-5 were respectively marked “Defend¬ 
ant’s Exhibit No. 18 and Defendant’s Exhibit No. 19” and 
received in evidence.) 

258183—40-8 
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Mr. Godfrey. I have also sent over to the Copyright 

284 Office for an A-2 form which was referred to by Mr. 
De Wolf yesterday in the course of his examination. 

That form has not yet been received, and if my opponents 
have no objection I will make the offer when it is received. 

By Mr. Godfrey: 

Q. There has been offered in evidence Plaintiffs’ Exhibit 4, 
which is a proof issued by King Features Syndicate. Are 
you a defendant in litigation brought by King Features 
Syndicate, Inc., in this court? 

A. Yes; I am. 

Q. That is Civil Action No. 540. King Features Syndi¬ 
cate, Inc. v. Clement L. Bouve? 

A. Yes. 

The Court. This case must be decided on the facts before 
us, not on some other case. 

Mr. Godfrey. My only thought was with respect to Plain¬ 
tiffs’ Exhibit 4. 

The Court. If you want to ask him if that was similar to 
this, you may do so. 

By Mr. Godfrey: 

Q. Was the material submitted by King Features Syndi¬ 
cate, Inc., similar to Plaintiff’s Exhibit 4, for registration 
purposes? 

A. Just when do you mean, Mr. Godfrey? In what con¬ 
nection? 

Q. For deposit purposes under Section 12 of the Copy¬ 
right-Act. 

285 A. Do you mean whether this material was submitted 
for that purpose? 

Q. Material of that character. 

A. Yes; material of this character was submitted by King 
Features Syndicate. 

Mr. Brylawski. When was it submitted? 

By Mr. Godfrey: 

Q. When was it submitted? 

The Witness. Do you refer to the material submitted in 
the King Features case, aside from this material, or do you 
refer to this particular material here? 

By Mr. Godfrey: 

Q. I am referring to the material which was submitted 
in the King Features case. 

Mr. Wolf. Objection. 

The Court. I sustain the objection. 
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I 

By Mr. Godfrey : 

Q. How did the material submitted in the King Features 
case compare with that material which you have there? 

Mr. Wolf. Objection. 

The Court. Sustained. 

By Mr. Godfrey : 

Q. Do you know whether or not the material which you i 
have in your hand was submitted to the Register for deposit I 
purposes under Section 12? 

A. Was submitted by whom? 

Q. By King Features Syndicate. 

286 A. I know that Mickey Mouse material, by Walt 
Disney, was submitted for registration, very similar 

to this. Mr. Brylawski submitted a great deal of material j 
like this in 1936. 

Mr. Wolf. We move that the answer be stricken. The j 
question was whether this was submitted. 

The Court. Sustained. 

The Witness. There is no way of my stating definitely 
whether this particular sheet was submitted, because it has j 
no evidence on it of submission or receipt by the Copyright j 
Office. 

By Mr. Godfrey : 

Q. My question went also, I believe, to material of that I 
character. 

A. Material of this character was submitted by Mr. Bry¬ 
lawski on behalf of Walt Disney in 1936, shortly after I came i 
into office. 

Q. How would you define the material which was sub- i 
mitted? 

A. As page proof of contributions to newspapers. 

Q. What was your action on that matter? 

A. My action on the material you have in mind was to ! 
reject it on the ground that it was not admissible. It was 
submitted, I think, in October 1936—on the ground that it j 
was page proof, and I think it was a contribution to a news- j 
paper, to the best of my recollection. 

Q. Were the newspapers then subsequently submitted by I 
Mr. Brylawski in the particular case which you mention? 

Mr. Wolf. We object to that. It is totally imma- j 
terial. 

287 The Court. I think so. I would like to ask Plain¬ 
tiff’s counsel if material similar to that in this case had 

been submitted for registration during the time Colonel Bouve I 
has been in charge? 





114 CLEMENT L. BOUVE VS. TWENTIETH CENTURY-FOX FILM CORP. 

Mr. Brylawski. Are you asking me that question, your 
Honor? 

The Court. Yes; whether any material similar to that has 
been issued for registration during Mr. Bouve's time in office. 

Mr. Brylawski. Yes; it has. You mean, similar to that 
which he holds in his hand? 

The Court. Yes. 

Mr. Brylawski. Yes; it has. 

Mr. Tarver. May I inquire whether it is directed to whether 
it has been submitted or whether it is accepted? 

Mr. Brylawski. I understood the court to say “submitted.” 

The Court. “Registered,” I think. 

Mr. Brylawski. I am without any information on that 
question. 

The Court. I thought maybe we could shorten the inquiry. 

Mr. Brylawski. I was confused as to what your Honor was 
asking about. I knew that material of this character that 
the witness had in his hand had been registered during the 
period that Colonel Bouve was in office, but I was confused 
as to what kind of material your Honor meant. 

288 Mr. Godfrey. I would like to ask the witness 
whether or not material has been accepted for regis¬ 
tration purposes of the character which is now in his hand, 
Plaintiff’s Exhibit 4. 

The Witness. I came into office on August 1, 1936. As 
soon as material of this kind was brought to my attention, 
which was in September or October of 1936. I gave it my 
personal attention and refused to accept it. Probably in the 
month or so before this material came to my attention, ma¬ 
terial of this kind had been accepted during the time that 
I was there, but not with my knowledge or consent. Some 
time had to pass before I could have these various cases 
brought to my attention, but when it was first brought to my 
attention Mr. Brylawski sought to register this material, and 
it was refused, and he cooperated with the office by submitting 
copies of the newspapers themselves. 

By Mr. Godfrey: 

Q. So far as you know. Colonel, has any exception been 
made by the Copyright Office to the rule established by you 
as to the nonregistration of proof material similar to that in 
Plaintiff’s Exhibit 4? 

289 Mr. Wolf. Has the Colonel testified that he estab¬ 
lished this rule? Is that the Government’s contention? 

The Court. You mean practice or rule? 

Mr. Godfrey. I will amend my question to say “practice.” 
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A. I have stuck by the rule. The practice under my ad¬ 
ministration has been to stick by the rule of the office as 
issued in 1927, or long before that time. 

By Mr. Godfrey : 

Q. So far as you know, have you made any exception to 
this practice which you say you have established? 

A. Certainly not to my knowledge. I have done everything 
I could to put it to an end. 

Mr. Godfrey. I have no further direct examination, your 
Honor. 

Cross-examination by Mr. Wolf: 

Q. Colonel Bouve, you say you took office on the first of 
August 1936? 

A. Yes. 

Q. Who was your predecessor in office? 

A. William L. Brown, now deceased. 

Q. How long, if you know, was he the Register of Copy¬ 
rights? 

A. Six or seven years, I think. 

Q. And Mr. Solberg was before him? 

A. He was the first Register of Copyrights. 

Q. You say that when this matter of registering this type— 
and when I say “this” I mean Exhibit 4 for the plaintiff— 
was first called to your attention, you immedi- 
290 ately put a stop to it? 

A. I did. 

Q. Referring to the exhibits which were marked for iden¬ 
tification and which your counsel did not want to ask as 
to whether or not they were used in this particular case— 
I do not have the numbers here, but they were these forms, 
Exhibit 5 for identification of the Defendant, Exhibit 6 for 
identification of the Defendant, Exhibit 7, Exhibit 8, and 
Exhibit 9—were any of those forms used with respect to the 
material “In Old Chicago”? 

A. They were not. Separate letters were sent out. It 
was considered a matter of sufficient importance to do that. 

Q. I am just asking you whether or not these forms were 
used. 

A. Exactly. I have answered the question. 

Q. They were not? 

A. They were not. Separate letters were sent out. 

Mr. Wolf. I move that the testimony of this witness be 
stricken—it was taken subject to a motion to strike—so far 
as any reference to these forms is concerned. Counsel on 
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the other side refused to ask the question. I have asked 
it, and have got the answer that I knew I would get. 

Mr. Godfrey. The purpose back of those forms was two¬ 
fold. First, I wanted to show through actual forms within 
the Copyright Office the various ways in which the Register 
exercised his discretion in the administration of the Copy¬ 
right Act throughout the period he has been there in the Copy¬ 
right Office—all the various informalities and irregu- 
291 larities that have occurred being set forth in those forms, 
I say, all; perhaps not all, but most of them. 

Another thought back of the production of those forms 
was with reference, for example, to proof copies. Proof copies 
appear on Form 46 and a number of other forms, showing that 
prior to the time when this litigation arose the Coypright 
Office was sending out printed forms which specifically re¬ 
ferred to the rejection of proof copies. 

The Court. I will admit them for the second purpose. 

Mr. Godfrey. Very well, your Honor. 

Mr. Wolf. Our position is that we are very glad to have 
any proof of the established practice in the administration 
of the Act or administering it under the Act, where the 
exceptions do not appear to be more numerous than the rule. 

The Court. That can be covered by later testimony. 

Mr. Wolf. What was your Honor’s ruling? 

The Court. I admit those for the purpose of showing that 
it was the practice of the Office to designate that proof copies 
could not be registered. For that purpose only I am admitting 
these forms. 

Mr. Wolf. They have practices that they do not adhere 
to and forms that they do not use. 

The Court. That is my ruling. 

Mr. Godfrey. The reporter, then, will mark Form 46 as 
Defendant’s Exhibit 5; Form 53, mimeographed, as Defend¬ 
ant’s Exhibit 6; Form 54, mimeographed, as Defendant’s 
Exhibit 7; Form 57, printed, as Defendant’s Exhibit 8, and 
Form 58 as Defendant’s Exhibit 9. 

The Witness. All of these were not in existence at 
291 the time. 

The Court. If that is the case, they should be 

excluded. 

The Witness. They are either 1938 or 1939 forms. That 
applies to forms 53 and 54, the two printed forms. 

The Court. They will be excluded. 

Mr. Wolf. When were the forms, No. 6 and No. 7 for 
identification, first made up? 
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The Witness. My recollection is that these forms were 
first made up on December 30, 1937. 

By Mr. Wolf: 

Q. December 30, 1937? 

A. Yes. 

Q. On what do you base that recollection? 

A. From inquiry at the office. 

Q. Whom did you ask? 

A. I think I discussed the matter with Mr. Wise. 

(Form 46 and Form 53 were respectively marked “Defend¬ 
ant’s Exhibit No. 5”, and “Defendant’s Exhibit No. 6”, and 
received in evidence.) 

By Mr. Wolf: 

Q. When did you first use these forms, apart from the ques¬ 
tion of when they were made up? 

A. I suppose they were used—they were simply produced 
on the form already made up on December 9—I suppose they 
were used when the forms on December 9 went out, or maybe 
they were first used on December 30, 1937. 

Q. You say that is the date they were made up. Do you 
know? 

A. I say, I have made inquiry at the office to find 
293 out when those forms were first used, and my under¬ 
standing is that they were first used on December 30, * 
1937. But the identical material was used in circular form 
on December 9, 1937. 

Q. Can you testify of your own knowledge and without 
hearsay that those forms were used prior to January 19, 1938? 

A. Certainly. 

Q. Certainly, yes? 

A. Yes. 

Q. That is two weeks after the forms were made up? 

A. You say, were first used? Let me get your question. 

Q. Can you testify that those forms were first used, that is, 
sent out to the public, on or before January 13, 1938? 

A. They were first used on or before that date. 

Q. These forms? 

A. Yes. I can testify they were used before that time. 

Q. How long before? 

A. Well- 

Q. Well, leave it at that. I will withdraw the question. 

It does not make enough difference. 

A. All right. 
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Q. Now, Colonel, who appointed you to that office? 

A. The Librarian of Congress. 

Q. Will you describe the supervision which the Librarian 
has over your office? 

A. The supervision that the Librarian has over my office? 

Q. That is right. Over you as Register of Copy- 

294 rights, and over the policies of your office. 

A. I never discuss the policies of my office with the 
Librarian of Congress. 

Q. You do not? 

A. No—very rarely. I do not recollect ever having dis¬ 
cussed the policies of my office with the Librarian of 
Congress. 

Q. Have you ever discussed with the Librarian of Congress 
the disposition of certain copies that are deposited with you? 

A. Not to my knowledge. 

Mr. Godfrey. I will object to this line as wholly immaterial 
and irrelevant. 

The Court. The answer of the witness has reference to 
the deposit of copies. It seems to me it is pertinent to ask 
him that question. I will overrule the objeection. 

Mr. Wolf. It is our contention that the only discretion that 
this man has is under Section 60, which provides that the 
, Librarian of Congress and the Register of Copyrights jointly 
shall, at suitable intervals, determine what books shall be 
kept and what shall be thrown away. 

By Mr. Wolf: 

Q. You have never taken that up with the Librarian? 

A. I have never taken up with the Librarian that particular 
matter, or- 

Q. That is all I asked you. Colonel. Now, let me ask you 
another question. What is a book? 

A. What do you mean? 

Q. Under the statute, what do you define as a book? 

295 A. It all depends on what you mean by a book. A 
book is one thing for one purpose under the copyright 

law and another thing under Section 12 of the Copyright 
Act. Generally speaking, a book is a literary composition 
showing authorship, illustrated or not illustrated. I think 
that that gives the answer. But that is not the description 
of a book for the purposes of Section 12, which deals with 
my duties for the purpose of deposit, and which draws a defi¬ 
nite distinction between a book for such purposes on the one 
hand and a contribution to a periodical on the other. That 
is the only thing that interests me in these circumstances. 
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Q. How must a book be bound in order to be accepted as 
being under your interpretation of this statute? 

A. You mean, not with reference to Section 12? 

Q. In order to clarify that question I will ask you another 
one. Is there anything in the Act which separates a book 
or books into different categories? 

A. A book or books into different categories? 

Q. Yes. Is there anything in the Act that does that and, 
if there is, will you point it out? 

A. For the purposes of Section 12—that is about the only 
distinction that I know of. 

Q. Apart from Section 12 your answer is No? 

A. May I complete my answer? 

Q. Certainly. 

A. For the purpose of the fulfillment of my duties with 
respect to deposit under Section 12 there is a differentiation. 

Q. Is that the only differentiation; that is, one 
296 breaking down the word “book” into various classes 
in the Act? 

A. In Section 5- 

Mr. Wolf. Has your Honor a copy of this before you? 

The Court. Yes. 

The Witness (reading): “Books, including composite and 
cyclopaedic works, directories, gazetteers, and other compila¬ 
tions.” 

That is (a). [Reading further:] 

“(b) Periodicals, including newspapers.” 

In other words, books are clearly distinguished there from 
periodicals and newspapers. 

By Mr. Wolf: 

Q. Books are placed in one category under that section? 

A. They are distinguished in paragraph (a) from periodicals 
and newspapers in paragraph (b) under Section 5; but in 
Section 12 they are distinguished for deposit purposes between 
periodicals and contributions to newspapers. 

Q. And that distinguishment is with respect to- 

A. With respect to the performance of my duties in connec¬ 
tion with the acceptance of copies deposited. 

Q. And that exception, I take it, is in lines 11, 12, 13, and 
14, on page 12, which provide that— 

“or if such work be a contribution to a periodical, for which 
contribution special registration is requested”? 

A. Yes. 

Q. Under your interpretation, who is supposed to request 
that—are you or the applicant? 

A. As the statute is interpreted- 
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Q. By whom? 

297 A. May I give my answer the way I see it? I can¬ 
not answer you yes or no. I have got to give you an 

explanation of the question that you asked. 

Under that provision of the statute the term “special regis¬ 
tration is requested” refers, as we interpret it in the Copy¬ 
right Office, obviously to a copyrighted article in a periodical 
or in a newspaper. Now, it is of course possible for an article 
to be copyrighted as such in a newspaper which is covered by a 
blanket copyright. That of course was known to the Con¬ 
gress when it passed the Act. In Section 3 there is a 
provision— 

“That the copyright provided by this Act shall protect all 
the copyrightable component parts of the work copyrighted, 
and all matter therein in which copyright is already subsisting, 
but without extending the duration or scope of such copyright. 
The copyright upon composite works or periodicals shall give 
to the proprietor thereof all the rights in respect thereto which 
he would have if each part were individually copyrighted 
under this Act.” 

If we have a newspaper which is covered by a blanket copy¬ 
right notice and contains a number of contributions, to none 
of which is affixed a special copyright notice at the time of 
publication, of course no application for registration of such 
contribution would be made. On the other hand, an applica¬ 
tion for registration of the copyrighted newspaper could be 
made, but if there is a special copyright notice affixed to some 
particular contribution in the newspaper, that is evi- 

298 dence to the world that the copyright owner of the con¬ 
tribution itself is the person who, under the first two or 

three lines of Section 12, is under the obligation of applying for 
registration. 

So that, as the Copyright Office construes that term “for 
which special registration is requested” it refers simply to 
applications for registration of contributions to periodicals to 
which a special copyright is affixed, rather than to the copy¬ 
righted periodical itself; and they being under the obligation, 
under the first two or three lines of Section 12, of promptly 
making a deposit, it necessarily follows that as the Office 
understands it, what is meant by the term “special registration 
is requested” is action taken by anyone who applies for registra¬ 
tion to the Copyright Office of special copyrighted contribu¬ 
tions to newspapers. 

299 Q. Have you completed your answer? 

A. For the time being; yes. 
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Q. The words “if requested” are used under Rule 39? 

A. Yes. 

Q. Do you construe it the same way? 

A. Yes. 

Q. So that, boiling your answer down to my question, 
am I correct in saying that the words “if requested” do not 
apply, in your opinion, to a request by the Register that 
they be so registered? 

A. To a request by the Register? 

Q. Yes. 

A. No, it does not apply to a request by the Register. 

Q. That is what I asked you before. 

Now, coming back to the question of a book, how must 
a book be bound to be classified as, or designated as a book? 

A. There is no special rule as to classification or designa¬ 
tion as a book. 

Q. What is the rule with respect to the fastenings? 

A. With respect to what? 

Q. W'ith respect to how a book shall be bound. 

The Court. What do you mean? 

Mr. Wolf. The fastening together of the pages. 

The Witness. The fastening together of the pages? 

By Mr. Wolf: 

Q. I had in mind the cover. 

A. Repeat the question. 

Q. What has been the practice of the office since this 
300 Act went into effect, if you know, with respect to the 
accepting of copies of books, and the registration of 
same as books, and my question is addressed to the question 
of the covering of the book; in other words, does a book 
need to be bound in boards, or must it have a paper binding, 
or any covering features? 

A. Not necessarily. 

Q. Must it be stitched together? 

A. Not necessarily, and when I give my answer I am not 
talking about contributions to newspapers. 

Q. No; I am not either, I am talking about a special story 
that comes in. 

A. Yes. 

Q. Must the pages be numbered? 

A. No. 

Q. Is there any rule in that office to that effect? 

A. No. 

Q. Must the book be printed? 

A. Printed? 
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Q. Printed, assuming that it is in the English language, 
must it be printed from type? 

A. It must be printed from type set in the United States; 
yes. 

Q. Can it be in manuscript form and written? 

A. No; registration would not be made of a book in manu¬ 
script form that has not been published. 

Q. Let’s assume you have received an affidavit stating that 
many copies have been put out in written form and 

301 published, of which this is one, what would you do? 

A. What I would do then would be to write to the 
applicant to find out what he meant by his use of the term 
“published.” We have often done that and found that he did 
not have that in mind at all, because that is not the way it is 
done. 

Q. All right, let’s say he had made ten or tweleve hand¬ 
written copies, ten of which were put in Brentano’s store and 
two of them deposited with you. 

A. I think if we didn’t find anything to distinguish other¬ 
wise it would be accepted. 

Q. And that is discretionary with you? 

A. Yes; in my opinion, under the Act that discretion is 
given me, Mr Wolf. 

Q. Supposing that a book came to you and was mimeo¬ 
graphed or typwritten, would that bar you from accepting it? 

A. You are referring to published books? 

Q. Oh, yes; I understand that there are others. 

A. Yes; provided that the proper deposits have been made, 
it would be. 

Q. So that, boiling it down, a book need not be in any par¬ 
ticular form, needed to qualify it for registration. 

A. A book as a book? 

Q. As a book. 

A. No; a book as such need not be. 

Q. It can be a single page? 

A. It can be a single page, but if the appearance of the 
so-called book is such as to deny the appearance of a book it 
will not be registered. 

302 By the Court: 

Q. I take, apart from the separate newspapers, you 
would take a copy of the Atlantic Monthly as a book? 

A. A periodical. 

Q. If there was no separate application for a periodical 
under Section 5 do you not consider the copy of the Atlantic 
Monthly to be a book? 

A. A book. 



I 
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Mr. Wolf. Will your Honor state that again? 

The Court. I asked the witness if under Section 5 there \ 
is a separate classification of books, and if it were not of that j 
separate classiciation in the article would he not consider a 
copy of the Atlantic Monthly to be a book and he said he 
would. 

The Witness. We would consider for the purposes of regis¬ 
tration that the periodical itself, I am speaking now of the 
magazine as a book. 

By Mr. Wolf: 

Q. Now, supposing that the Atlantic Monthly was pub- ! 
lished once—that is to say, instead of calling it the Atlantic 
Monthly it was simply called ‘‘Atlantic”—and it came out in 
the form it was published in once, not as a monthly but in 
one edition. Would that be registered as a book or periodical? 

Mr. Godfrey. I will object to the question as in- I 
definite. 

303 The Court. Overruled. 

Mr. Wolf. Answer it. 

The WTtness. That is, if it did not come out as a monthly 
and was just called “Atlantic”? 

By Mr. Wolf: 

Q. Yes; and only came out once. 

A. And no indication on the cover that it was a periodical? 

Q. Yes. 

A. Would I consider it as an edition of the Atlantic 
Monthly? 

Q. Yes; and it came to you as a book, regardless of the fact | 
that it had several authors’ contributions in it, would it be a 
book or periodical? 

A. We would probably consider it as a book. There is 
nothing in the case as you put it to consider it as a periodical, j 

Q. Now, is there anything under the Act which allows you j 
to take classification A of Section 5, in your opinion—that is, 
books—and break that category down into separate categories 
as you have done in your rules four and five of the Copyright 
Act, of the Copyright Office? 

A. Let me see those. 

Q. I have them before me; point out your authority to show j 
the breakdown of that one classification, that if your forms 
are not rigidly adhered to you can refuse registration. 

A. Your question isn’t at all clear; what do you mean by 
forms 4 and 5? 

Q. I did not say forms 4 and 5, sir; I said rules 4 
and 5. 


j 
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A. You are speaking about the form? 

Q. I will try to make it clear to you, sir; rule 33? 

A. Yes. 

Q. Refers to application forms, does it not? 

A. Rule 33; yes. 

Q. And pursuant to those rules your exhibits Nos. 18 and 
19 were made up, were they not? 

A. They were. 

Q. Now, where did you derive authority for refusing regis¬ 
tration as a book of anything because a particular form made 
up by your office was not used in making out the application? 

A. Well, we have to proceed with the administration of the 
office in the best way that we can. There are a great many 
different ways of publishing material, and there are a great 
many different types of books that are published in foreign 
language, or a book republished in the United States, or a 
book reprinted with new matter. We have to get up different 
forms to meet the convenience of the Government and also 
of the public. It is a pure matter of administration. 

Q. A pure matter of administration? 

A. Why certainly. 

Q. And, in your opinion, that authorizes you to break down 
in category A, books, as mentioned and defined in section 5 
of the Act, break that down into five separate subdivi- 
305 sions and insist that the applicant label his work under 
one of those five subdivisions? 

A. Why, certainly. 

Q. Now, where did you get that from, please? Where in 
the Act do you get that authority? 

A. There isn't the slightest necessity in the Act for au¬ 
thority to take that specific step. There are certain powers 
which are inherent in the Register of Copyrights, or any other 
officer, administrative officer in any office, which he has seen 
fit to use and is convenient for everyone concerned to make 
these different classifications. Now, for instance, suppose 
a man sends me an A-l form, this is a new book, printed and 
published for the first time in the United States, and now we 
also can register books which are published for the first time 
in the English language in a foreign country, but that should 
be done only under certain conditions, under Section 15 of the 
Act; then there are also books by foreign authors published 
in foreign languages. 

Now, it is only for the general convenience of everybody con¬ 
cerned; it is necessary to make out some kind of a form for 
the applicant to fill out in order that he may meet his own 
convenience, hasten his own registration, if the material is the 
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proper subject matter for registration, and also for the con¬ 
venience of the Government. 

By Mr. Wolf: 

Q. Colonel Bouve, you used the words “administra- 

306 tive officer” in your last answer as applying to your 
office, and yourself as Register; is it your opinion that 

you are an administrative officer or simply a ministerial officer 
under the provisions of the Copyright Act? 

A. Under the provisions of the Copyright Act it is my 
opinion that I am an administrative officer; in this, that I 
must both interpret and apply the law in the performance of 
my duties. 

Q. And is it your interpretation that under your assumed 
right, and when I say “assumed right” I mean in connection 
with your last answer to interpret, you are given any judicial 
function with respect to the making up of the rules and regu¬ 
lations in interpretation of the Act? 

A. Judicial functions with respect to the making up of the 
rules and regulations? 

Q. Yes. 

A. With respect to the making up of rules and regulations, 
I do not believe it was the intention of the Congress to vest 
the Register of Copyrights with judicial function. 

Q. Under the Act itself do you believe it was the intention 
of Congress to vest—and when I say the Act I mean not only 
with respect to Section 53 of the Act. but with respect to any 
sections of the Act which creates your office—do you believe 
it was the intention of Congress to vest you, the Register, with 
any judicial function? 

A. It depends on what you mean by judicial function. I 
assume you mean by that functions which are exemplified by 
the Act and its application- 

Q. (Interposing.) Pardon me- 

307 Mr. Godfrey (interposing). Let him finish. 

Mr. Wolf. I want him to finish it; I want to get it; 
but he is going too fast for me. Say it again, please. 

The Witness. If you mean by judicial functions which take 
the form of an interpretation of the Act, and its application 
in the performance of the duties of the Register, if that is 
your meaning. I say yes. 

By Mr. Wolf: 

Q. You are familiar, I take it, and I will ask you whether 
you are familiar wifch the report which accompanied House 
Resolution No. 2222. 

A. Yes; and also familiar with the provision- 
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Q. (Interposing.) Let me finish my question, please. 

A. Go ahead; excuse me. You will find that very nearly 
the end. 

Q. Yes; I have the section, but I am trying to get the begin¬ 
ning, which was submitted by the Committee on Patents on 
February 22, 1909, to the Committee of the whole House on 
the state of the Union, which accompanied the present Act 
when it was reported out of the committee. 

A. I think so. I think I am speaking of the same thing. 
Q. I hand you a book which I believe belongs to you or 
was borrowed from you; it bears the imprint of the Library 
of Congress. 

A. Yes. 

Q. I ask you to read this to his Honor and into the record 
the report in so far as it applies to Section 53 which 

308 grants the Register the right to make rules and regu¬ 
lations, which rule we have talked about here—wait a 

minute, I think there is going to be an objection. 

Mr. Godfrey. I object on the ground that it is a leggl 
argument. 

The Court. I think it is. 

Mr. Wolf. That we offer it in evidence, if the Court please. 
The Court. Doesn't the Court take judicial notice of that? 
Mr. Wolf. I think so. If so, then, we will not offer it. 
The Court. I will read it and take judicial notice; and if 
I find I am in error I will admit it in evidence. My present 
view is that I take judicial notice. 

Mr. Wolf. May we consent that his Honor will take ju¬ 
dicial notice of it? 

Mr. Godfrey. Yes. 

By Mr. W’olf: 

Q. Are you familiar with that section of the report relating 
to Section 53, wherein it provides for the making of rules 
and regulations, but does not confer on the Register any ju¬ 
dicial functions? 

A. I am quite familiar with it; yes. 

309 By Mr. Wolf: 

Q. Were you present, Colonel Bouve, when Mr. De- 
Wolf testified in this case? 

A. Yes. 

Q. And he is now Senior Attorney in the Copyright Office? 
A. That’s right. 
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By Mr. Wolf: 

Q. I see; you were here and you heard his testimony with 
respect to a copyright which he said, in his opinion, came 
into existence with respect to Exhibit No. 1 immediately 
upon publication of the notice? 

310 A. I do not recollect that that is what he said, and 
before I answer your question I would have to refer to 

the record. 

Mr. Godfrey. If your Honor please, I think the witness 
should not be cross-examined about what some one else said. 

Mr. Wolf. I maintain I am not bound by very many laws, 
except the law of evidence, with respect to this witness, a 
witness for the defense, because he is a hostile witness, al¬ 
though he is a friend of mine, but he is not for the purpose of 
this examination, and I think I can lead him. 

The Court. I think he may answer. 

By Mr. Wolf: 

Q. Now, assuming that there was publication of Exhibit 
No. 1 by offering for sale with the proper copyright notice 
affixed, copies of the edition of which this Exhibit 1 forms 
a part, on the 30th day of December, 1937. is there anything 
in the Act which prohibits you, a copyright having been 
established and come into existence on December 30, 1937, 
which prohibits you from accepting the copies as deposited in 
this case and making registration? 

A. There most certainly is, as I understand the law. 

Q. Will you point it out in the Act? 

A. I have mentioned three or four times Section 12. The 
mere fact that a person acquires a copyright under Section 10 
and under Section 12 of the Act don’t mean that he is en¬ 
titled to registration. What he has got to do before he is 
entitled to registration is to make the deposits required by 
the Act, accompanied by the proper application 

311 for registration, that is to say, to use the term expressed 
in the section, accompanied by a claim of copyright. 

Q. Have you concluded? 

A. Yes. 

Q. Now, under Section 9, which recites “that any person 
entitled thereto by this Act,” which this corporation plaintiff 
narrates is, “may secure copyright for his work by publication 
thereof with the notice of copyright required by this Act; 
and such notice shall be affixed to each copy thereof published 
or offered for sale in the United States,” and so forth; and 

258183—40-9 
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ihen, going to Section 10, “That such person may obtain regis¬ 
tration of his claim to copyright by complying with the pro¬ 
visions of this Act, including the deposit of copies, and upon 
such compliance the register of copyrights shall issue to him 
the certificate provided for in section 55 of this Act.” 

Under those two sections, and bearing them in mind, I 
ask you now whether the publication of Exhibit No. 1- 

A. (Interposing.) The assumed publication? 

Q. Yes; if you wish it, was as a book or a contribution to a 
periodical? 

A. It was not in the form of a book, as far as my duties with 
respect to accepting it and deposit were concerned. 

Q. I am asking you, as a matter of fact, was it published, 
assuming publication, was it published as a book or as a con¬ 
tribution to a periodical? You can answer that, can’t you? 

A. Was it published as a book or as a contribution 

312 to a periodical? Well, my answer to that has got to be 
that if what was published consisted of 20 contributions 

to a periodical that that does not constitute publication of 
material as a book, because if that was done you could bind 40 
copies of a newspaper containing an edition of the periodical 
together, and put them within a cover and call it a book; 
but whether it was a publication of a book, I do not consider 
under the circumstances of this case that this was a publication 
of a book within the meaning of Section 12. 

Q. Well, Colonel, from the date of January 13, 1938, to the 
present time, have you ever had any advices or facts which 
proved to you, or which led you to believe that on January 
13, 1938, the date of deposit with you, there was in existence 
any complete edition of the story “In Old Chicago” except 
Exhibit No. 1 of plaintiff, whether in newspaper form or any 
other form, except Exhibit No. 1? 

The Witness. I don’t know of any. 

By Mr. Wolf: 

Q. You don’t know, therefore, as far as you know, on 

313 that date- 

A. (Interposing.) You say by January 13. 1938? 

Q. Yes; by January 13, 1938, the date we asked for regis¬ 
tration— 

A. (Interposing.) Yes, sir. 

Q. By that date you don’t know of any other complete copy 
than Exhibit No. 1, do you? 

A. I personally don’t know of any other complete copy of 
that material that you have in your hand, but that has nothing 
to do with my duties as to registration. 
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The Court. Well, you have answered the question. 

The Witness. Excuse me. 

By Mr. Wolf: 

Q. On January 13, 193S, having complied, and we are still 
assuming publication, having complied with Section 9, what 
coifd we have registered- 

Mr. Godfrey (interposing). If your Honor please- 

The Court (interposing). Just a minute, let me hear the 
question, please. 

Mr. Godfrey. I am sorry. 

Mr. Wolf. Well, that is a question, what could we have 
deposited other than Exhibit No. 1? 

The Witness. You could have deposited the copies of so 
many contributions to newspapers as were published at that 
time. 

By Mr. Wolf: 

Q. What could we have deposited to cover protection 
against infringement of the complete work “In Old Chicago” 

as of that date? 

314 A. Of the complete work? 

Q. Yes. 

A. I know of no other material. 

Q. Sir? 

A. I know of no other material. 

Q. Than Exhibit No. 1? 

A. Than Exhibit No. 1. except that as I read the law- 

The Court (interposing). That isn’t a question of reading 
the law, it is a question of fact, really. 

The Witness. I don’t know that you could have- 

Mr. Wolf (interposing). I maintain, your Honor—well, go 
ahead if it is a further answer to my question. 

The Witness. I do not know that you could have pro¬ 
tected yourself against infringement, but I am not certain one 
way or the other, I am not certain; I do not think that is 
material. 

By Mr. Wolf: 

Q. But if it is found to be material is your answer predi¬ 
cated on the fact that there was an intention in the mind of 
the plaintiff to republish as a contribution to a periodical? 
Is that why you say perhaps we could net protect ourselves? 

Mr. Godfrey. I object to the question. 

The Court. I think it is competent. 

Mr. Wolf. Answer it. 
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The Witness. I can’t answer you yes or no to a question of 
that kind. 

To protect yourself against infringement you would have 
to make the deposit that the law requires, and not 
315 having made the deposit that the law requires, as we 
see it, I do not see how you could have protected your¬ 
self against infringement. 

That is a matter which the Court will have to decide. 

Mr. Wolf. Read the question back to the witness, please. 

The Reporter (reading): 

“Q. But if it is found to be material is your answer predi¬ 
cated on the fact that there was an intention in the mind of 
the plaintiff to republish as a contribution to a periodical? 
is that why you say perhaps we could not protect ourselves?” 

The Witness. There was no question of republication in 
the way of periodical. 

By Mr. Wolf: 

Q. There wasn’t? 

A. No; not as I understand it. What was, if it was pub¬ 
lished here, was in my mind, the proof sheets of a contribution 
to a periodical, and the only way you could protect yourself 
against infringement in those circumstances, according to Sec¬ 
tion 12, to bring suit for infringement, was to make the proper 
deposit with the Copyright Office. 

317 By Mr. Wolf: 

Q. Did you not testify that you refused to accept the 
copies deposited with you because from the appearance, and 
correct me if I am wrong, because from the appearance of the 
copies as deposited it was apparent to you, or indicative to 
you, that there was to be a publication of that material in a 
periodical, if there had not already been such publication in 
a periodical? 

A. You say when you put the question, “if there had 
not already been,” and I have to answer one part of the 
question one way and the other part another. 

Q. Well, do that. 

A. I wish you would make it as clear as you can. 

Q. I have. You refer to this as proof, what I hold in m> 
hand? 

A. Oh. yes. 

Q. And from that you determined that that was going to 
be submitted to a newspaper, and you couldn’t tell whether 
it had been or not, could you? 

Mr. Godfrey. You have two questions. 
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By Mr. Wolf: 

Q. So. if you couldn’t tell whether it had been or not, your 
refusal was based on the fact that it was to be published in 
a periodical? 

A. No; it was based on the ground that, or it was based 
on the fact that it was proof sheets to a periodical. 

Q. Just a minute. Because of that you refused regis¬ 
tration? 

31S A. I did. because the proper deposit had not been 
made. 

Q. Now, let’s take another assumption: They assumed 
publication in this form- 

A. (Interposing.) Yes. 

Q. (Continuing.) Which is certainly not a periodical, is it? 

A. The material is not. 

Q. Is this a periodical; that is the question. 

A. The material in it constitutes material for contribu¬ 
tion to a periodical. 

Q. Will you answer it? 

A. I will answer it as I see it. 

Mr. Wolf. Your Honor, I insist on an answer. 

The Court. I think you are entitled to an answer. 

The Witness. That is a collection of twenty separate con¬ 
tributions to a periodical. 

Mr. Wolf. I ask that the answer of the witness be stricken. 

The Court. It may be stricken. 

By Mr. Wolf: 

Q. Now. we assume publication in this form: Now, lei’s 
take another step. Between the time this material was re¬ 
printed in a periodical and the time of its original publication 
assume there was infringement of the last page, which is 
headed Chapter 20, under your refusal to register, how can 
we sue to prevent, or how can we sue for an award of damages 
under the Act in view of your position in refusing registra¬ 
tion, and in refusing to accept the copies? 

319 Mr. Godfrey. I object to the question as wholly 
incompetent. 

The Court. Objection sustained. 

By Mr. Wolf: 

Q. As of January 13, 1938. 

The Court. I sustained the objection. 

Mr. Wolf. I hadn’t finished it yet. 


i 
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I would like to get into the record what I am going to 
ask him, anyway. 

The Court. I sustained the objection. 

Mr. Wolf. You needn’t answer it. 

By Mr. Wolf: 

Q. If the deposit of copies in this case had been accompanied 
by an affidavit stating that this was the only edition then 
published, and the only edition which it was intended to pub¬ 
lish, and that the material was not to be, and had not been 
submitted to any periodical, would you have registered this 
as a book? 

A. I think I would have gone very definitely and very 
closely into the matter before I made up my mind because of 
the appearance of the thing; the thing speaks for itself. I 
would not necessarily accept a statement from an applicant 
when it is so opposed to the appearance of the very material 
itself. 

Q. Would you have made a registration? 

320 A. Not until I had gone into the matter fully and 
convinced myself that this was a bona fide publication 
of this material, and that it was not what it appeared to be; 
the obvious form in which this was intended to be published, 
the proof in which this was intended to be published. 

Q. And then would you have made registration? 

A. If I could have convinced myself that this was not an 
attempt to avoid the payment of $40 instead of $2 by way of 
a fee and convinced myself that the publisher really intended 
to have this work go to the public in this, its final form; 
then I imagine that I would have registered it, but I must 
take into consideration, in unusual cases, whether or not the 
material which is submitted meets with the provisions of 
the Act, and is intended to carry out the provisions of Sec¬ 
tions 59, 10. and 12. 

Q. Colonel, according to your interpretation of the Copy¬ 
right Act. once a copyright has been established and the copy¬ 
right proprietor has been established, does that copyright 
proprietor have the right to republish and reprint his work? 

A. It all depends on whether he has made the proper de¬ 
posit—oh. no; that is wrong—Has he that right? 

Q. Yes. 

A. I suppose he has the right to reprint and republish a 
published work. 

Q. In any form he desires, that is to say, whether he can 
take a book and have it published with proper notices in a 
newspaper to which he can make a serialization? 
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A. Out of the published book if he wants to. 

321 Q. And if it appears as a serial in, say, the Saturday 
Evening Post, if he has a copyright to himself, have 

it transferred to himself after publication, he could have it 
published as a book? 

A. Yes. 

Q. That is often done, isn’t it? 

A. Yes, sir. 

Q. So that publication in a serialization form does not 
prevent republication as a book? 

A. The question is whether or not original publication in 
book form- 

Q. (Interposing.) That is not the question; the question 
is the intent to republish in serialization form would not stop 
you from registering a book as a book? 

A. Oh. no; not providing proper deposit had been made. 
Q. I think you have already defined a book, saying it need 
not be bound or printed in any particular way. 

A. Oh, yes. 

Q. Suppose, instead of labeling Exhibit 1, copies of which 
were deposited with you, as a new book published in the 
United States, at the time we made the registration—in other 
words, instead of using A-l, which I think your Honor has 
before you, if we had used neither A-l nor A-5 but simply 
had sent the copies to you on a typewritten application 
stating all the facts required under the Act to 

322 be stated in the application and asked for registration 
of the book under category A of Section 5, would you 

have refused registration? 

A. Of this particular thing? 

Q. Yes. 

A. And you sent us copies of this? 

Q. Yes. 

A. To register as a book? 

Q. To register as one of the first classes defined in Section 5, 
books, including composite and encyclopedic works, directories, 
gazeteers. and other compilations. 

A. I would have refused and sent back to you the informa¬ 
tion, as we do in case after case, that this, as it appeared to be, 
was merely proof sheets of material constituting contribution 
to the newspaper. 

Q. But we are still assuming publication of this? 

A. How? 

Q. But we are still assuming publication of this? 

A. Oh, yes. 
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Q. So you would have refused as a book? 

A. I did not refuse it as a book. 

Q. You would have under your answer, is that right? 

A. Yes, I would have written back and told you it was 
not a book under the Act, but a contribution to a periodical. 

Q. Would you have accepted it if we had sent in on a home 
made application, not one of your forms, but complying with 
the Act, and asking that it be registered as a periodical? 

A. No. 

Q. Would you have registered it as anything? 

323 A. I would have done just exactly as I told you a 
moment ago, I would have refused registration and 

sent back word that this appeared to be proof sheets to a 
periodical. 

Q. You are still assuming publication? 

A. Oh, yes; still assuming publication for the purpose of 
your question, but it doesn’t give right to registration. 

Q. Would you have registered this as a contribution to a 
periodical? 

A. No. 

Q. In other words, you wouldn’t have registered it at all? 
A. I would have investigated; I would have treated it as 
I considered it and told you to send in 20 copies of news¬ 
papers. 

By Mr. Wolf: 

Q. Colonel, you referred to Defendant’s Exhibit No. 12 re¬ 
lating to Lloyd’s of London as a copy of a letter which 

324 you sent to Mr. Kilroe, which is in evidence, and you 
say that that is one of the cases referred to in your letter 

which we set out in the bill of complaint—what is the date 
of it—well, we only sent one letter out regardless of the date. 
Colonel, I will ask you now to glance rather hurriedly through 
Lloyds of London and tell me whether or not the copyright 
notice, or the attempted copyright notice which appears at 
the bottom of the column of each page therein, each printed 
page, is in conformity with the provisions of the Act with 
respect to the form of notice to be attached to the printed 
material of this type. 

A. Is in conformity with the provisions of the Act? 

Q. That is correct. 

A. This has a C in a circle, Twentieth Century-Fox Film 
Corporation; as a matter of fact, for written matter generally 
and for contributions to newspapers and for periodicals, and 
for books, the notice of a copyright, or Copr. followed by the 
name of the copyright owner, I doubt- 
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The Court (interposing). May I see that? 

The Witness. As a matter of fact- 

The Court. Just a minute. 

The Witness. As a matter of fact, I think there were sent 
to the copyright office following this two copies of this material | 
with the correct copyright notice, but I am not certain. 

Mr. Wolf. Well, inasmuch as it is not responsive to my j 
question, I move that the volunteered portion of the answer j 
be stricken. 

The Court. Yes; it may be stricken. 

325 By Mr Wolf: 

Q. So that this notice appearing on Lloyds of London j 
on the several pages thereof is not in conformity with the 
Act? 

A. It is not the copyright notice that is required for written 
material. 

Q. For what classes of work is the C in a circle permitted 
instead of the writing out of the word “copyright”? 

A. It is copies of works specified in subsections f and k j 
of Section 5; that is, maps, works of art, reproductions of 
works of art, drawings, plastic works of scientific and tech¬ 
nical character, photographs, prints, and pictorial illustrations. 

Q. As a matter of fact, in going through this letter of Feb- j 
ruary 19, 1937, Defendant’s Exhibit No. 12 in evidence, you | 
call attention to the two copyright notices on Lloyds of Lon- j 
don, don’t you? 

A. That’s right. 

Q. Has that anything to do with this case that we have 
at the present time? 

A. It was the case that we have before us? 

Q. Yes. 

A. I suppose that at the time this material was sent in, i 
this material, that that was probably the only copy we had, or | 
the only copies we had of it; as I say, my impression is later 
on two volumes were sent in, and I think they had the correct 
copyright notice put on them. 

Q. Colonel, answer my question, please. 

326 I move that that be stricken out. 

The Court. Yes. 

By Mr. Wolf: 

Q. I am asking you now if the case of “Lloyds of London,” 
which you refused to register, not bearing the proper copy¬ 
right notice, has anything to do with the case “In Old 
Chicago”? 

A. I want to say- 
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Q. (Interposing) Will you answer that question? 

A. What do you mean by saying has it anything to do 
with this case? 

Mr. W olf. When I say has it anything to do with this 
Case—Your Honor is right—this was to show what was 
referred to by the Register in his letter to us refusing regis¬ 
tration, as we set it up in the bill of complaint, and as admitted 
in the answer—Now, I am asking you what connection, if 
any, there is between your refusal to register “Lloyds of Lon¬ 
don^ and your refusal to register “In Old Chicago,” inasmuch 
as that letter that I have referred to and which is set forth 
in the bill of complaint, you say for the same reasons you 
would have refused to register Exhibit 1— that is what I mean. 
Your Honor. 

The Court. Yes. 

The Witness. The answer is to found not in the para¬ 
graph to which you refer but in the preceding paragraph. 

By Mr. Wolf: 

Q. All right. 

A. The connection that it had was—it was pointed out in 
the first paragraph, the first paragraph stated as 
327 follows. 

“My personal attention has been called to your ap¬ 
plication in behalf of the Twentieth Century-Fox Film Cor¬ 
poration for ‘Lloyds of London’ by Peter B. Kyne, being the 
story of the motion picture produced under the same title. 

“The copies deposited consist of proof sheets covering the 
nineteen chapters of the complete story, and these are pre¬ 
sumably intended to run serially in newspapers or magazines. 
It would seem, therefore, that the normal procedure would be 
to register as a contribution after publication has taken place 
in the periodical in accordance with Section 12 of the Act, 
which expressly provides that if the work be a contribution 
to a periodical, there shall be deposited ‘one copy of the issue 
or issues containing such contributions’ accompanied by a 
claim of copyright (application) which may conveniently be 
filed by means of form A5. You will observe also that Section 
12 provides that the application shall be accompanied by copies 
of the issue or issues of the periodical itself in which the story 
has appeared, and not merely proof sheets.” 

Then is added the fact that “The copyright notice at the 
end of each continued chapter is defective. In each case the 
symbol C in a circle is used, and-” 

The Court (interposing). You don’t need to read that- 

Mr. Wolf. You don’t need to read that. 
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By Mr. Wolf: 

Q. Now, Colonel, if “Lloyds of London” had been ! 
328 submitted to you for registration as a book under Sec- j 
tion 5 of the Act without reference to whether it was a I 
new book or contribution to a periodical, would you have j 
accepted registration of that? 

A. Of “Lloyds of London”? 

Q. Yes. 

A. Of this material I have in my hand? 

Q. Yes. 

A. No. 

Q. If it had a good copyright notice on it? 

A. You mean if the copyright notice at the end of each 
story had been Twentieth Century-Fox Film Corporation, 
1937, would I have accepted it? No. 

Q. If it had borne a copyright notice, as it does, on the | 
first- 

A. (Interposing.) Would I have accepted it? 

Q. Yes. | 

A. I think that would not have been accepted for registra¬ 
tion for the reason I have given. 

Q. If proof of publication had been given you. Colonel? | 

A. I say if adequate proof of publication- 

Q. (Interposing.) Would that have made any difference? i 
If you had would you have registered it? 

A. No; for the reason that I have stated; for the very 
reasons I have stated. 

330 By Mr. Wolf: 

Q. Colonel Bouve, directing your attention to the 
rules and regulations promulgated by your office and which i 
were in effect on the 13th day of January 1938, do you have a j 
copy of the rules before you? 

A. Yes, sir; that is, the 1926 edition, which I think is the 
same. 

Q. I call your attention to section 4, entitled “Subject mat¬ 
ter of copyright.” Do you notice there that there is attempted 
a definition of the word “books” as used in the law? 

A. Yes. 

Q. The 6th line of the paragraph headed “(a) Books.” Do i 
you catch the place? “The term ‘books’ as used in the law 
includes” etc. 

A. Yes. 

Q. In the same paragraph the term “book” as therein de¬ 
fined includes circulars or folders containing information in 


138 CLEMENT L. BOUVE VS. TWENTIETH CENTURY-FOX FILM CORP. 

the form of reading matter and literary contributions to 
periodicals or newspapers? 

331 A. Oh, yes. 

Q. I now call your attention to Rule No. 31. provid¬ 
ing that the application for copyright registration required 
to be sent with each work must state certain facts therein; 
ar.d No. 5 on the list is that in the case of works reproduced 
for sale or publicly distributed, the actual date, year, month, 
and day, when the work was published shall be given. 

A. Yes. 

Q. What is the practice of your office in connection with 
verifying publications where the application states that on 
such and such a date, day, month, and year, the work for 
which registration is requested was published? Will you 
state your practice? 

A. The general practice is, as a rule, to accept the statement 
of the affidavit unless there is something on the face of the 
material itself that indicates the contrary. 

Q. Directing your attention to Rule No. 33, headed “Appli¬ 
cation Forms” which appears on the same page, commencing 
“The Copyright Office has issued the following application 
forms which will be furnished on request and should be used 
when applying for copyright registration”—and then there 
are set up the various categories following: what is the prac¬ 
tice of your office with respect to the use of that word “should” 
where you say that these application forms should be used 
when applying for copyright registration? Is it mandatory 
that the applicant, under your interpretation, use your forms? 

A. We consider it very important that he should. The 
purpose of his doing so is- 

332 Q. Regardless of the purpose. Colonel, all I am in¬ 
terested in is knowing whether or not you definitely 

and absolutely require it. 

A. Whether I would refuse to register if the applicant 
used a different form? 

Q. That is correct. 

A. No; not necessarily. 

Q. In that same section, Section 33, your form A-l is 
provided for a new book printed and published for the first 
time in the United States. Is that correct? 

A. Yes. 

Q. Your forms A-2, A-3, and A-4 are respectively to be 
used for other books, that is, books reprinted with new copy¬ 
right matter, books by foreign authors, and so forth. Is that 
correct? 

A. That is right. 


CLEMENT L. BOUVE VS. TWENTIETH CENTURY-FOX FILM CORP. 139 

Q. Your form A-5. which is the last form in number to j 
be used with respect to the book, covers contributions to a j 
newspaper or periodical? 

A. That is correct. 

Q. In order to accept for registration and deposit copies ' 
under A-5, do you require that the publication shall have ! 
already taken place at the time of the application? Is my j 
question clear to you? 

A. I think so. We go by the Act. We go by Section 12 | 
of the Act which says “promptly after publication”- 

Q. So am I correct in saying- 

A. In the case of a contribution-to a newspaper. 

Q. I did not mean to cut you off. 

333 A. Promptly after publication in the ease of an ap¬ 
plication for contribution to a newspaper. 

Q. So that under A-5 nothing could be registered unless j 
it had already been contributed to and published in a news- j 
paper or periodical? Is that correct? 

A. Well- 

Q. If that admits of a categorical answer, I would like to ! 
have it. j 

A. That is right. 

Q. In making up the subdivisions as contained in Section j 
33 that we just referred to, may I ask whether or not it is a , 
fact that you have taken the one category, “Books,” as used 
in Section 5, and broken that up for convenience into five dif¬ 
ferent categories and numbered applications accordingly? 

A. Yes; generally speaking, taking the term “Books” in its j 
general meaning; yes. I was going to say that we have to 
have a different application in the case of contributions to j 
periodicals than in the case of a book—different information, 
because in the case of a contribution to a periodical all that | 
is needed is one copy, and in the case of a regular book what is i 
needed is two copies. 

Q. Yes. That A-l form is for new books printed and pub¬ 
lished for the first time in the United States. Conceding, I 
arguendo, and assuming the publication of Exhibit No. 1 on 
December 30. 1937, in this form, whether in your opinion that 
is proof or not, but conceding that this is what was actually 
offered for sale to the general public, is this a new book 
printed and published for the first time in the 

334 United States, according to your best opinion? 

A. I do not so consider it for the purposes of Sec¬ 
tion 12. 

Q. Is it something that was new and printed and published 
for the first time in the United States? ! 


I 


i 
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A. You mean, if it was printed and published for the first 
time in the United States it must be something new. I suppose? 

Q. Is your answer “Yes,” eliminating the word “book” for 
the time being? 

A. My answer is that assuming it was published for the 
first time and printed in the United States, it probably was 
something new; yes. 

Q. And you have stated that this is not a periodical? 

A. I said that was not a periodical; no. 

Q. Will you state whether or not this, in its present form. 
Exhibit 1 for the Plaintiff, comes, in your opinion, within the 
definition as laid down in rule or regulation No. 4 as to the 
term “what is a book?” 

A. I always have to take into consideration the proposition 
of making a distinction between a book and a contribution 
for the purpose of deposit. Mr. Wolf. 

Q. May I call your attention, before you make an answer 
which will answer my question, to the fact that a contribu¬ 
tion of a literary nature to a periodical or a newspaper is 
included in the term “book” as defined by you. 

A. No; I did not define it as such. 

Q. As defined by the rules of your office? 

A. Yes. Undoubtedly it belongs to the general classi- 
335 fication of books. It is possibly a literary work indi¬ 
cating authorship and illustrated, but it is, on the 
other hand, not a book for the purpose of my duties. 

Q. Is it a book within the meaning of Section 5 of the 
Copyright law? 

A. Read in connection with my duties as to deposit it is not. 
Read as simply leaving out the question of my obligation 
under Section 12, it comes under the general heading of 
“Book”; yes. 

Q. As attempted to have been defined and construed with 
respect to the use of the word in Section 5 of the Copyright 
law? 

A. I have told you- 

Q. Forgetting Section 12 for the moment. 

A. My answer must always take Section 12 into considera¬ 
tion, as far as my duties are concerned. 

Q. Are you unable to state, looking at Section 5 alone, 
whether this is a book or not within the meaning of the 
word “book” as used in that section? 

A. A book? 

Q. Yes. 

A. I have told you that even contributions to newspapers 
come under the general term of “book”- 
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Q. As used in Section 5? 

A. May I finish? 

Q. I am sorry, sir. 

A. (Continuing.) Under the general term of “book.” But 
when it comes to the question of deposit and my duty under 
the deposit section, it does not come within the term 

336 “book,” because the law draws a distinction between the 
two both as to the type of deposit required and as to the | 

number of deposits required. 

Q. Colonel, if you knew—and by the use of the word 
“knew” I mean, if an affidavit were given you, a form of 
affidavit as contained in the applications which you have 
made up—if you knew by reason of an affidavit given you 
which you had no reason to doubt that a work was actually | 
sold with copyright notice to the general public, or offered 
for sale, during the year 1937. and that same work was re¬ 
printed in 1938 in a newspaper, and no application had been 
received covering the original publication, but that after 
the newspaper reprint had been made an application was given 
you bearing the date 1938, the date of the newspaper publi¬ 
cation. as the date of publication, and registration was re¬ 
quested under A-5, contribution to a newspaper, and copies j 
of the newspaper had been deposited, would you register that j 
under the application for publication in a newspaper? 

A. If I knew that the- 

Mr. Godfrey. I object to that as repetitious examination, 
your Honor. We have been over that. 

The Court. I do not think that question has been asked. I 

The Witness. If I knew that the material had been pub¬ 
lished as a book in 1937 with copyright notice; I happened 
to know that the book was accepted, that it had been pub¬ 
lished with copyright notice, and that covers that situation. If 
I knew that there was a serialization of the book in the news¬ 
papers, with copyright notice, commencing in 193S, and 
the newspaper had been sent in with an A-5 application, 

337 I would say no, I would not accept it. because I know j 
that he book has been'already published with copyright j 

notice, and that the duty of turning that book in with the 
copyright notice had not been fulfilled by the applicant, and I 
would at once make a demand under Section 13 for him to j 
send in the book, a copy of the best edition. I am talking, 
now, about a book. 

Q. Yes; I am talking about a book. Now. if without know¬ 
ing anything about previous publication, if a newspaper has | 
published with you an application under A-5. made for an 
article in that newspaper, bearing a separate copyright notice, 
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when would the copyright term run from—the date of publi¬ 
cation in that newspaper? 

A. If that was the first time it was ever published; yes. 

Q. What do you mean by that—the first time it was ever 
published? 

A. I mean if that newspaper publication was the first pub¬ 
lication. then the copyright would run from the date on which 
it was first published in the newspaper. 

Q. New. supposing that in point of fact there had been a 
prior publication in some other form, and that came to your 
attention- 

A. Before I registered it? 

Q. Before you registered it. Could you under any circum¬ 
stances register that as a contribution to a periodical? 

A. Oh, I suppose that I could; but if I knew that there 
had been a publication before, I would say, just as I said a 
little while ago, on the occasion of my last answer, 
338 that I would endeavor to get the book. 

Q. What I am trying to do is to get a construction 
of what you deem the Act to mean. So, let me ask you this. 
You say you suppose that you could. Would you mind am¬ 
plifying that? 

A. I would not mind it at all. We have from 600 to 900 
applications in the Copyright Office a day. We cannot under¬ 
take to get these applications out with anything approximat¬ 
ing expediency if we undertake to determine, when A sends 
in a book with copyright notice in 1938, whether or not in 
past years this has already been published under some other 
form or in book form in 1933. We cannot undertake to do 
that. So I take it that an application of that kind would 
probably go through. It might be a mistaken action on our 
part, but we could not help it. 

Q. In other words, you take the facts as set up in the appli¬ 
cation as true? 

A. Provided that there is nothing on the face of the record 
to indicate that I would not be fulfilling my duty under the 
statute by doing so. 

Q. And if you did so register the newspaper publication as 
an A-o entry, and thereafter- 

A. Thereafter what? 

Q. I thought you wanted me to stop. 

A. Oh, not at all. 

Q. (Continuing.) And thereafter it was found that there 
had in fact been a prior publication as a book, what would 
you do? 
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A. And no registration had been made? 

339 Q. No registration had been made. 

A. And that book was a regular book containing the 
whole story? 

Q. Excuse me. When I said “no registration had been j 
made 7 ’ I meant that registration had been made. I forgot my 
comma. In other words, something comes to you and you 
later find that prior thereto it had been published as a book, j 
What steps would you take? 

A. If it had been prior thereto published as a book with 
copyright notice at the time of such publication, in that par- j 
ticular case the duty would then have rested upon the appli- | 
cant to have made his application for registration; and if I j 
knew that and I knew that the material had subsequently been j 
published with a 1938 copyright notice, I would not be able j 
to register that, for the simple reason that the applicant would, 
under those circumstances, have lost his copyright. 

Q. That is exactly what I wanted to find out. 

A. Good. ] 

Q. So that in this case, if it were held in any infringement j 
suit which we might bring hereafter that you were wrong, | 
and that this is a book under the Act. if we had done what you 
suggested and waited until the newspaper publication of the j 
twenty chapters had been made, and filed those newspapers j 
and requested an A-o registration entry, and thereafter sued j 
under that copyright, we would have waived our original I 
copyright? 

A. You would have done nothing of the kind. Assuming 
that you published your newspaper, if you published a j 

340 1938 copyright notice, you would have waived the j 

copyright. j 

Q. But if we had published a 1937 notice then we would 
not have waived; is that right? 

A. I do not see how you would have waived; no. 

Q. If we had deposited in your office the newspaper copies 
as a contribution to a periodical, bearing a 1937 copyright 
notice, when you in fact knew that the publication in the 
newspaper was in 1938- 

A. That has nothing to do with the publication in the news¬ 
paper in 1938, under your theory. Under your theory you 
are assuming, now, that there had been published prior to that, 
in 1937, this material. That is what you are assuming? 

Q. That is right. 

A. I have not thought of the question of publication in 
my own mind in connection with this matter. It is enough 

258183—40 - 10 
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for me to know that you have not submitted the material that 
is required by the statute. 

Q. Are there any circumstances under which you ever regis¬ 
ter as a contribution to a periodical a newspaper contribution 
bearing a 1937 copyright notice when, in fact, the first publi¬ 
cation in a newspaper occurred in 1938? 

A. Just let me get that question, please. 

Mr. Wolf. Read it, please. 

(The question referred to was read by the reporter as above 
recorded.) 

A. I do not remember any particular case of a newspaper; 
but the courts have held that if the copyright notice ante¬ 
dates the year of publication that does not destroy the 

341 copyright. If it does not antedate it. but post-dates it, 
the situation is different. 

Q. Your answer to that question is “No?” 

A. I beg your pardon? 

Q. Is your answer to the question “No?” 

Mr. Godfrey. I submit, your Honor, the witness has an¬ 
swered the question. 

The Witness. If we were to get a book that has a copyright 
notice—if we were to get, for instance, tomorrow, a book with 
an application that stated that this was the first publication in 
1940, and the copyright notice said 1937 or 193S. we would not 
reject that, for the simple reason that, as I say, the courts 
have held that the antedating of a copyright notice does not 
affect the copyright. On the other hand, if it were post-dated 
we would have to reject it. and the copyright would be 
forfeited. 

Mr. Wolf. Then I might say to the court, aside from this 
examination, so that your Honor can more easily follow the 
line of examination, that we agree with the Colonel’s state¬ 
ment of the law’ there, that the courts have held continuously 
that the fact that you have a wrong date on your copyright 
notice is immaterial, so long as it does not extend the term 
of the copyright beyond 2$ years from the date of the actual 
publication. But the courts have also held, conversely, that 
where you insert a wrong date which acts to extend beyond 28 
years from the date of publication your copyright protection, 
that in some cases has and in some cases might vitiate the 
copyright. 

342 Q. I think that is one point where we are in agree¬ 
ment, is it not, Colonel? 

A. I think so. 

Q. Colonel, if we had followed out your suggestion as con¬ 
tained in your letter to my colleague, Mr. Brvlawski. and 
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had used the A-5 form, there would have been how many 
registrations of this work? 

A. In this particular work there would have been twenty. 

Q. Twenty separate ones? 

A. Yes. 

Q. In other words, copyright would have obtained on each 
chapter as it was published? 

A. As it was published? 

Q. Yes. 

A. Assuming each of these chapters to have been published 
on December 30, 1937? 

Q. No; assuming each of these chapters to have been pub¬ 
lished in the newspapers in 1937, day by day, in installments, 
serially. 

A. What I suggested in my letter was to send in the issues 
covering the installments. Is that right? 

Q. Yes. 

A. Then these issues covering the installments, each separate 
installment having succeeded the preceding one. and assuming 
the publication, as I have assumed, and as I assumed 
343 for the purposes of the office took place, if the paper 
is published, why, then, you would have sent me an 
issue for each separate day, the copyright term having been 
begun on each successive day. But that of course leaves out 
the question as to whether or not the fact of publication as 
claimed actually occurred on December 30, 1937. 

Q. Is it your opinion that by offering this Exhibit 1 to 
the general public with the copyright notice as therein con¬ 
tained on December 30, 1937, that did or did not secure 
copyright in this material? 

A. I think that is quite immaterial, whether I considered 
that you had secured copyright or not. Your securing copy¬ 
right gives you some rights, but it does not give you the 
right, simply because you have secured it- 

Q. I assume that the court will rule on that. I would 
prefer you just to answer the question. Unless the court 
wants me to go into a discussion of copyright law, I am ask¬ 
ing for an answer. 

The Court. I think you are entitled to an answer to that 
question. 

By Mr. "Wolf: 

Q. Just yes or no. Did we obtain a copyright in this ma¬ 
terial? 

A. Assuming it to have been published bona fide? 

Q. Assuming it to have been offered to the public with 
a copyright notice, without any strings to it. 



146 CLEMENT L. BOUVE VS. TWENTIETH CENTURY-FOX FILM CORP. 

A. I am assuming a bona fide publication? 

Q. Yes. 

A. I am not ready to deny that; no. 

344 Q. Are you ready to say that we obtained a copy¬ 
right? 

A. I think you may well have obtained a copyright in it, 
but that has no effect on my duties with respect to deposit— 
yours with respect to deposit; mine with respect to registration. 

Q. Under your duties as you see them, as set forth in the 
Act, you have to take as deposit the best copies or, rather, 
two complete copies of the best edition then published; is 
that right? 

A. Of books; yes. 

Q. What is your yardstick or criterion for determining what 
are the best copies? 

A. Well, Mr. Wolf, that is a question which could only be 
answered by going into twenty examples. I will give you 
a few if the court permits it. In the first place, the copy 
must be complete as far as the pages are concerned. In the 
next place it must be complete as far as manufacture is con¬ 
cerned. In the next place- 

Q. Excuse me. Colonel. I do not want to break up your 
answer, but I want you, when you say “complete,” to assume 
that you are comparing one copy with another. I know there 
must be two complete copies, because the law says that. 

The Court. I think the answer is perfectly responsive to 
your question. 

By Mr. Wolf: 

Q. Continue, then, and I will frame another question when 
you have finished. 

A. We consider the intermediate stage in book manufac¬ 
ture. and it is not regarded by Congress as complete- 

345 The Court. What do you consider to be the best 
copy? 

The Witness. As I say, if your Honor please, there are 
a dozen different ways. May I ask Mr. Wise to get me a 
couple of cases that I have brought here from our files that 
will show you how it is we determine the best edition. 

The Court. If there is only one edition that might well 
be the best edition. 

The Witness. Except for the fact that it is not complete 
within the meaning of the Copyright Act. 

The Court. That is not quite the question. Whether it 
is complete or not under the Act is not the question. I think 
the question is whether it is the best edition. 


I 
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The Witness. There must be two complete copies of the 
best edition, in the words of the Act. 

The Court. How do you determine what is the best edition? 

The Witness. Oh. 

By Mr. Wolf: 

Q. Remember, please, that the question is addressed to the | 
criteria. 

A. I am trying to answer your question, Mr. Wolf. Here 
we have two copies that were sent to the Copyright Office 
sometime in March of this year. On the title page of this 
copy it says “Songs of Prayer and Praise. Complete Church 
Hymnal for All Worship,” and so forth. And then it gives ! 
the prices. “Limp binding 40 cents per copy; $4 per dozen,” j 
“Cloth board 65 cents per copy; $5.50 a dozen,” and so forth. 
The title page says right here (indicating) that there are j 
two editions, apparently issued at the same time, one in 
346 paper or limp cover, and the other in cloth or board cover 
at a higher price. Consequently, when these people 
sent us the lower priced of the two, which appears to be the \ 
least meritorious of the two editions, we sent back and said, j 
“You have got to send us two copies of the best edition.” j 

The Court. Suppose one is bound in cloth and the other j 
in calf: would you require that they furnish you with the j 
calf edition? 

The Witness. That would be a very difficult question to ; 
answer. We have never had such a situation as that to meet, j 
and I would simply have to make up my mind as to what | 
I considered was the best edition, otherwise I would not be j 
in position to accept it for deposit for the purposes of the j 
Library of Congress. 

By Mr. Wolf: 

Q. What are the other nineteen criteria? You said you j 
had twenty. Now. we find one is the question of what price 
it sold for. What is the next one? 

A. Another is the form in which they are printed and the 
paper on which they are printed. 

Q. Do you go by the grade of paper? 

A. Yes, in determining what is the best edition. 

Q. Will you tell me whether the grade of paper in Exhibit 
No. 1 is. in your opinion, inferior or superior to the usual 
newspaper paper? 

A. That has nothing to do with the question. The ques¬ 
tion of the best edition does not come up in connection with 
newspaper deposits. 
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Q. It has come up right now. Just answer my question. 

A. I tell you it does not come up in connection with 

347 this kind of deposit. 

The Court. I think counsel is entitled to an answer 
to that question. 

By Mr. Wolf: 

Q. It is up. 

A. Whether this grade of paper is better than the grade 
of paper of a newspaper? 

Q. In your opinion. 

A. I will answer that question and say—has anybody got a 
newspaper here? 

Q. Without coaching by your counsel. 

Mr. Godfrey. I think that is the most unfair insinuation 
that Mr. Wolf has made to me. your Honor. 

Mr. Wolf. I am not Joan of Arc, and I don't hear voices. 

Mr. Godfrey. I was conferring with my associate, and I 
had not the slightest thought in mind of having anything I 
said reach the witness or the court. 

Mr. Wolf. I did not mean to insinuate, but I got a great 
big “No'’ in my ear. 

Mr. Godfrey. I can’t say what I said. 

The Court. I did not hear it at all. 

Mr. Godfrey. I will ask the witness whether he heard what 
I said. I had not the slightest thought in mind- 

The Court. I do not think you had, Mr. Godfrey. 

The Witness. I would say at a guess, without examining 
newspapers, but examining this, that probably this [indicat¬ 
ing] is as good paper material as newspapers are published 
on. 

348 By Mr, Wolf: 

Q. May I ask you, sir, whether newspaper paper- 

A. I would like to emphasize this fact, if I may. in con¬ 
nection with my last answer, that the criterion of what is 
the best edition is one which refers to books. This is the 
criterion in the case of books under Section 12. 

Q. So. now we find the grade of paper and the price. What 
else? His Honor asked you about binding in cloth or calf, 
and you say that has never come up. What is the next? 

A. Binding. For instance, an edition of legal decisions 
with notes or without notes. You might get a piece of music 
fingered by John Smith, and another piece fingered and 
phrased by Paderewski- 
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Q. Excuse me. I did not want to interrupt you, but you say 
a book of legal decisions with notes or without notes- 

A. If it were published with notes and published without 
notes, the fact that one had notes might make it the better 
of the two if they were in all other ways equal. 

Q. Would those notes- 

A. Not musical notes. 

Q. I know—foot-notes, marginal notes. Would those notes 
be protected under the same copyright as covered the book 
in which they did not appear? Is that your construction 
of the law? 

A. It is not my construction of the law in any way at all. 

Q. I am talking about different editions of the same work. 

A. Now. let us see. Well, one book might be in better 

349 type. Not different editions. You mean, don’t you, 
Mr. Wolf—no; I will withdraw that. Let us call it 

editions in the ordinary sense of the word. For instance, the 
type of one edition might be better than the type of the other 
edition. 

Q. Will you take this and compare it with the usual news¬ 
paper type as you know it. and tell me which, in your opinion, 
is the better, and also why [handing a document to the 
witness] ? 

A. All right. I will take my own copy of this, where I 
have marked up all these mistakes and errors. 

Mr. Godfrey. That same question has previously been put 
to the witness. 

The Court. I do not recall it. 

Mr. Godfrey. It is my recollection that the witness had 
been asked to compare. 

The Court. It is a question of type, now. 

The Witness. The way the type is presented. In Chapter 
1 we will take one line of the first column just preceding 
the third from the last paragraph, “the night, or have you 
changed your.” At the bottom of that entire line the setting 
of the letters, the outline of the letters, is faint. 

We will take another one. Six lines from the bottom of 
the column. “His grin widened and he pointed to.” The 
same is true there to an exaggerated extent. 

We will take the third column, second paragraph, second 
line. “She is a-blooming and a-wheeling”—speaking of a 
steam engine. The letter “S” is entirely left out. 

In the fourth line of the third column, just below the 

350 picture, “cigar” is spelled “seegar” and not quoted. 
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In the fourth column, the seventh word, “positions,” the top 
of the “s” in “positions” is left out. 

Q. Are you going through it for typographical errors? 

A. And blurs in the printing; yes. I consider a typographi¬ 
cal error is a mistake in printing. 

Q. Is that what you meant by the word “type” in your 
answer? 

A. The typing. 

Q. Oh, the typing? 

A. Yes. 

Q. I thought you said “type”—the kind of type. I thought 
you meant. 

A. I did mention the kind of type. I said one book may 
be of a better type than the other book. If you will let me 
go on here- 

The Court. I do not think that is the question at all. 

The Witness, I am not trying to avoid the question. That 
is what I understood. 

By Mr. "Wolf: 

Q. You have talked about binding and paper and price and 
type. I understood you to mean type from which this was 
printed. 

A. You mean the kind of typing? 

Q. Yes; and I think my question—there is no use in having 
it read—was to compare this kind of type with the kind of 
type, I think I said, ordinarily used in newspapers. 

A. I think it is about the same. 

Q. All right. What are the other criteria or yard- 
351 sticks that you use to determine the best editions? 

A. Of course I can obtain all kinds of samples from 
the Copyright Office. I can sit here and think out some 
examples if it is worth while to do so; but if I am given 
the opportunity I shall be very glad to get these various ex¬ 
amples of how* we tell the difference between what is the 
best edition and what is not. 

Q. Supposing that I write a story, and on the same day 
I cause that story to be published in book form and also pub¬ 
lished as a contribution to a newspaper, on the same day, 
a simultaneous publication. Both the newspaper contribution 
and my book appear and are offered to the public for sale 
with a proper copyright notice. “Copyright by William ts. 
W T olf, 1940.” I want to register my copyright in the Copyright 
Office. Mr. DeWolf was correct, I think you will agree, when 
he said that you can only have one copyright on the same 
material. 

A. That is quite true. 
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Q. Do I have my choice under your construction of the 

Act- 

A. You do not. 

Q. Let me finish. 

A. I beg your pardon. 

Q. (Continuing) Of whether I want to register that as 
a book or as a contribution to a periodical? 

A. Register what as a book? 

Q. The material. 

A. Whether you want to deposit a book or a newspaper? 
Is that what vou are trying to get at? 

352 Q. Yes. 

A. Do you have your choice as to that? You do not. 
Q. Do you? 

A. I certainly do; as I understand it. 

353 For the simple reason that under Section 10 it is 
provided, as I have stated before, that I must not make 

registration unless it complies with the Act. 

Now, in determining what the best edition is, I must always 
pass on the question in my own mind as to what the purpose 
of the deposit is. as indicated by Section 59; and I think 
probably any reasonable man. in the absence of any document, 
in the absence of law, and with any special and rare docu¬ 
ment, or any rare document, would feel that the provisions 
of Section 59 were better carried out by insisting on the de¬ 
posit of two copies of the book rather than one copy of a 
newspaper. 

Q. What is the purpose of the deposit of copies, in your 
opinion? 

A. The purpose of the deposit of copies, in my opinion, is 
very largely the enrichment of the library collections in the 
Library of Congress. 

Q. The enrichment of the library? 

A. The collections in the Library of Congress. 

Q. All right, in your opinion would that enrichment be 
better carried out by the acceptance of 20 newspapers un¬ 
bound or by the acceptance of Exhibit No. 1? 

A. I would have to pass on that by the construction of the 
Copyright Act. 

Mr. Godfrey. I object. 

The Court. Sustained. 

354 By Mr. Wolf: 

Q. Now', you say I would not have any choice as to 
what it would be registered as, whether a book or periodical, 
but I must ge guided by your choice, which would be a book; 
is that correct? 
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A. Yes, sir; otherwise you might get out a fifty-dollar 
volume, and at the same time a publication in a newspaper 
of that volume, and get away from the proposition and neces¬ 
sity of sending to the Library of Congress the volume, but 
you would send the copies of the newspaper. 

Q. You were served with a subpoena to produce certain 
records. Have you done so? 

A. I have done my best to get them. 

Q. In the file in this case there is a return of a subpoena 
duces tecum directing this witness to produce certain appli¬ 
cations received at the Copyright Office during specific years, 
together with copies deposited there. I would like to have 
them produced, such of them as they have at this time. 

A. We have a few. 

Mr. Wolf. I have just been handed certain material which 
has been given me in response to my request for the matter 
described in the subpoena; may I ask you. Colonel, whether 
or not these are the only copies that you found in your office, 
or in the library? 

The Witness. Those are the only ones that were obtained 
as a result of the search ordered by me, yes. 

By Mr. Wolf: 

Q. There seem to be very few of the copies here, con¬ 
sidering the large! number of applications which you 
355 brought down. 

A. Very few. 

Q. Sir? 

A. Very few indeed. 

Q. Yes. sir; and I ask you if you know where the remaining 
copies are? 

A. Of my own knowledge I must say I do not. These appli¬ 
cations cover the years, as I understand it, from 1932 to 1936. 

Mr. Brylawski. ’36- 

Mr. Wolf (interposing). No; you are both wrong. What 
we asked for was all applications for the registration of books 
filed by Walt Disney Productions on the form A-l from 
1932 to 193S both years inclusive, together with the copies 
of the works deposited with the said applications. 

The WTtness. Yes. 

By Mr. Wolf: 

Q. These are the only copies you were able to find? 

A. So far as I know my searchers have found no more up 
to date. I think I have done my duty. 
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Mr. Godfrey. If your Honor please, of course, a subpoena 
duces tecum under the civil rules must be approved by the j 
court. 

The Court. I do not so understand that. 

Mr. Wolf. Is that true? 

The Court. A subpoena duces tecum for the taking of j 
a deposition must be approved by the court, but not for the j 
taking of testimony in court, if you will read that. 

35G The Court (interposing). I would not permit the 
same questions to be asked again, as far as that is j 
concerned. 

Mr. Wolf. Oh, no. 

357 Your Honor, we have been discussing among counsel, 
in order to possibly save some time, as much of it as ! 

plaintiff’s counsel can; we have some here—these were brought 
up by Mr. - 

The Witness (interposing). Wise. 

Mr. Wolf. Mr. Wise. 

The Witness. These were brought up by Mr. Wise. 

Mr. Wolf. Who is Mr. Wise? 

The Witness. The gentleman who is about to stand, the I 
chairman of the Revisory Board and Junior Attorney. 

Mr. Wolf. There are some several hundred applications here, j 
Colonel, which you can readily see. Would you suggest four 
or five hundred? 

Mr. Wise. I would say so. 

The Witness. About five or six hundred. 

By Mr. Wolf: 

Q. Colonel, do you have any idea of the number of appli¬ 
cations in that box which you have brought up? 

A. ’Why, I don’t know, but I imagine there are perhaps | 
three or four hundred, four or five hundred, I don’t know. 

Q. All right. I have just counted these copies which were ; 
deposited pursuant to those. 

A. Yes. 

Q. And there are something less than twenty of these sheets 
which were deposited. 

A. Yes. 

Q. I hand you these twenty which you have brought up 
under your subpoena from your own records—I think there 
are eighteen to be exact—and without bothering to have 

358 each one individually marked, I ask you whether or 
not, in your opinion, each and every sheet of those is 

proof? 
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Mr. Godfrey. If your Honor please, I would like, if pos¬ 
sible, to have this situation cleared up; is this material which 
is now before the witness material deposited before he came 
into the Copyright Office and acted as Register? 

Mr. Brylawski. Yes. 

Mr. Wolf. Was that material submitted prior to that 
time? 

Mr. Brylawski. Yes—no; not all prior. 

Mr. Wolf. Some applications which were made shortly 
after Colonel Bouve became Register of Copyrights, and were 
just picked out hurriedly; I do not know that there are very 
many more than that. Colonel Bouve. 

The Witness. There are about six that you have picked 
out here, and they are dated August, 1936. August, 1936. and 
this one is January’, 1937. 

Mr. Brylawski. The court asked me if there was some 
similar material since Colonel Bouve became Register of 
Copyrights. 

Mr. Wolf. Does that answer the question? 

Mr. Godfrey. Yes. 

The Witness. I say still they are proof copies, they are 
printed on one side only, and each of them has a copyright 
notice, and each one of them, each separate cartoon bears— 
in this instance I am going to read 7-28, which as a result 
of general comparison of this material with newspapers, rep¬ 
resents the date of the release by the newspapers. 

359 By Mr. Wolf: 

Q. Yes; and the one under that reads 7-29. 

A. Yes. 7-29. 

Q. So that on each of these sheets you have a comic strip 
with the same characters, indicating, according to that, the 
date for publication in newspapers on consecutive dates. 

A. On the dates mentioned in the proof here, yes. 

Q. So that one of those proofs contains, taking the top one 
for example, six of those strips? 

A. That’s right. 

Q. To be published on six consecutive dates? 

A. That’s right. 

Q. One at a time? 

A. That’s right. 

Q. Do you have the application, sir- 

A. (Interposing.) Yes. 

Q. (Continuing.) With which these deposit copies came 
to you? 
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A. If you will hold this just a minute I will see if I can 
find any July dates here; look at the August ones, the eighth 
month. 

Q. All right, here is one August 15,1936. 

Mr. Brylawski. No; that is April. 

Mr. Wolf. Oh, that is April; pardon me. 

The Witness. Let’s get one of August, August 3. Au¬ 
gust 25- 

By Mr. Wolf: 

Q. (Interposing.) Before you answer that question I 

360 would like to put another one: What happened to the 
copies which you did not bring up, but which you did 

receive in your office with these applications? 

A. I don’t know; shortly after Mr. Brylawski sent these 
in; these copies are not in the Copyright Office now because 
they got there and were accepted for registration before I 
got to the point of passing on this particular type of material, 
and just what that date would be I do not knew. I think 
it was perhaps within a month or so after I got to the Copy¬ 
right Office. 

Mr. Wolf. Except for the words “I don’t know,” I move 
that the answer be stricken. I simply want to know what 
happened to the copies. 

You don’t know? 

The Witness. I don’t know what happened. 

The Court. I think it is an answer in explanation. 

Mr. Wolf. Will you mark this “Plaintiff’s Exhibit 5,” and 
the card as “Plaintiff’s Exhibit 6?” Incidentally, inasmuch 
as these copies and applications were brought here in response 
to a subpoena calling for applications and copies deposited, 
I offer them in evidence at this time without further identifi¬ 
cation. They are produced here by the defendant, both the 
application and the deposit bearing number A-202312. 

361 Mr. Godfrey. I have no objection. 

The Court. Admitted. 

(Thereupon the documents in question, above described, 
were received in evidence and were marked by the reporter, 
“Plaintiff’s Exhibit No. 5” and “Plaintiff’s Exhibit No. 6.”) 

Mr. Wolf. Likewise with respect to the copy and appli¬ 
cation, taking the next two consecutive numbers respec¬ 
tively—I am not going to do this on each of these, your Honor, 
but after I have done it with these two, and after they have 
been marked, I am going to offer them in a body, and I trust 
the Court will allow the Register to withdraw them, we don’t 
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want them impounded unless they are needed for appeal, and 
I assume they will be available? 

The Witness. Yes. sir. 

Mr. Wolf. Similarly, if they may be left in the box, these 
may be given one number and the other copies another num¬ 
ber; is that right? 

Mr. Godfrey. I merely object to this other material as 
irrelevant. 

Mr. Wolf. Then I will offer them one at a time. 

The Court. As far as that goes I will overrule the 
objection. 

362 Mr. Godfrey. I have no objection, your Honor. 

Mr. Wolf. Plaintiff’s Exhibit 7, bearing the number 
A-202311; the card bearing the same number for Plaintiff’s 
Exhibit No. 8. 

The Court. Admitted. 

(Thereupon the documents in question above described 
were received in evidence and were marked “Plaintiff’s Exhibit 
No. 7’’ and “Plaintiff’s Exhibit No. 8,” respectively.) 

Mr. Wolf. These, in a lump, will be Plaintiff’s Exhibit 9 
beginning with No. A-202313, and the box of cards as Plain¬ 
tiff’s Exhibit 10. I take it these are all admitted? 

The Court. Yes. 

(Thereupon the documents and box of cards in question, 
above described, were received in evidence and were marked 
by the reporter “Plaintiff’s Exhibit No. 9” and “Plaintiff’s 
Exhibit No. 10.” respectively.) 

Mr. Wolf. And the six applications which we picked out at 
random as those filed since Colonel Bouve became Register of 
Copyrights; I offer those as Plaintiff’s Exhibit 11. 

The Court. How late are they? 

Mr. Wolf. They run from August 1936, and the last ap¬ 
pears to be January 28, 1937. 

Mr. Tarver. May I inquire what is the nature of the ran¬ 
dom picking? I must observe I did not understand it; did 
you just reach in the box and pick them out? 

Mr. Wolf. I think they will be enough for our purposes, 
and possibly tonight we might find more on going 

363 through them. 

Mr. Brylawski. If the Court please, the five appli¬ 
cations I hold in my hand were all in August 1936; there 
was another one dated January 28, 1937; contrary to the be¬ 
lief of the witness and my colleague, this application has 
nothing to do with this proof material. This was for a book, 
and I do not w*ant the Court to get the impression because 
it w’as- 
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The Witness (interposing). The Big Little Book. 

Mr. Brylawski. Colonel Bouve, you picked this up, you 
said- 

The Witness (interposing). Yes; thank you for calling 
my attention to it. 

Mr. Wolf. Then, we do not ask for that because it is not 
relevant. 

(Thereupon the applications in question, five in number, 
were received in evidence and were marked by the reporter, 
“Plaintiff’s Exhibit No. 11.”) 

By Mr. Wolf: 

Q. Now, Colonel, you have identified these deposit copies 
as proof, in your opinion? 

A. Yes. 

Q. Your subpoena required that you bring down the appli¬ 
cations filed by Walt Disney Productions on form A-l? 

A. That’s right. 

Q. I hand you Plaintiff’s Exhibit No. 8 and ask you whether 
or not- 

A. (Interposing.) The application is an A-l application and 
not an A-5 application. 

364 Q. Meaning that the work was registered as a new 
book printed and published for the first time within 
the United States of America? 

A. That is correct. 

Q. Our Exhibit No. 7. bearing the number Class A-202311, 
will you tell me please whether or not this Exhibit No. 7 
was accepted as a book published, new book published for 
the first time in the United States of America by the Copy¬ 
right Office, that is, accepted by the Copyright Office as such 
work? 

A. Yes, sir; the application reads “Application for Copy¬ 
right for book published in the United States.” 

Mr. Godfrey. What is the date of the application? 

Mr. Wolf. April 15, 1936. 

The Witness. I do not believe that is April 15, 1936. 

By Mr. Wolf: 

Q. That was prior to your accession to August? 

A. No; this was in the first book. 

Q. April? 

A. This is August, isn’t it? 

Q. No. 

A. Prior to my accession to office; then, yes. 

Q. Similarly with respect to these seventeen or eighteen 
other exhibits which you have identified as proof, isn’t it a 
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fact. Colonel, that each of them was accepted as a deposit 
for a Class A-l registration by the Copyright Office? 

A. If each of these deposits which you have correspond 
to the application which we have there, and those are 

365 all A-l applications, they were. 

Q. These are all A-l applications, are they not; re¬ 
ferring to Exhibit- 

The Court (interposing). You can examine those during 
the recess and see whether or not they are. 

Mr. Wolf. Well, they are; it was specified in the subpoena 
they were to bring down only A-l; they were just picked 
up at random. 

The Witness. They appear to me to be all A-l. I might 
ask Mr. Wise. 

Mr. Wolf. Are they. Mr. Wise? 

Mr. Wise. Yes. 

By Mr. Wolf: 

Q. Now, with respect to Plaintiff’s Exhibit 11. being appli¬ 
cations received by the Copyright Office after you were in¬ 
ducted into office, will you state what class of entries they 
cover? 

A. What class of entries they cover; they are contributions 
to newspapers, they are, however, referred to on the registra¬ 
tion as A-l, or books. 

Q. How were they entered? 

A. As books. I said in registration they were registered 
as books. Here are your registration applications right 
here; A-l. 

Q. What was your reference to newspaper contributions? 

A. You asked me what the type of entry w*as. 

Q. And your answer was? 

A. My answer was proof of contributions to newspapers 
which, however, were entered as A-l’s in the Copyright 
Office. 

366 Q. I just want to be sure if I understand your 
answer; I asked you in what class they were entered. 

A. No. you didn’t; but they were entered as A-l’s. 

Q. And the deposits made were in the form of proof? 

A. That’s right. 

Q. Which were accepted? 

A. At that time; yes. 

Q. And all of Plaintiff’s Exhibits Nos. 11, 10, 9, 8, 7, and 6, 
being all of these applications, and all of these deposit copies, 
were for Class A-l registration; were they not? 

A. As far as the material covered by these application cards 
which have been brought in was concerned; yes. 
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Q. And the exhibits of the plaintiff, insofar as these proofs, 
as you call them, proof copies, are concerned, were deposited 
and were accepted by the Copyright Office as deposits under 
Class A-l? 

A. That’s right, they call for Class A-l’s. 

Q. Colonel, you referred during the last few questions and 
answers on direct examination to your examining division. 

A. Yes, sir. 

Q. I take it from that that you have a branch of your office 
designated as an examining division? 

A. We call it the examining section. 

Q. Examining section. Do you know the powers granted 
to the Commissioner of Patents under the Patent Law? 

A. I would not know them well enough to attempt to de¬ 
scribe them, no; I am not a student of patent law. 

Q. Aside from the question of law, do you know the 
367 machinery in the Patent Office which has been set 
up for the examination of patent applications? 

A. I am not familiar with it; no. In a general way I know 
that there are examiners, a certain number of examiners that 
are chief examiners, and then appeal from examiners of 
patents to the Chief Commissioner of Patents; Chief Assistant 
Commissioner of Patents. 

The Court. They appeal from the primary examiner, do 
they not? 

Mr. Brylawski. Yes, sir; they do. 

By Mr. Wolf: 

Q. Did you set up the examining division of your office, 
or was that in operation when you got there? 

A. No; they didn’t have the examination or examining di¬ 
vision when I got there. Examination, of course, was made, 
called “application division.” They called it a division in 
those days, and I established the examination section. 

Q. And when you arrived at the Copyright Office,' and took 
office and entered into your activities as Register, did they 
have a Revisory Board? 

A. They did not. 

Q. Did you also set that up? 

A. I did. 

Q. What is that? 

A. Why, the Revisory Board is composed of four employees 
of the Copyright Office. The Chairman thereof is Mr. Wise; 
then there is another who is a lawyer, and the other two are 
persons who have been long in the Copyright Office and are 

258183—40-11 
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well acquainted with the matter of examining 

368 the matter of applications. 

Q. What is the function of the Board? 

A. The function of the Revisory Board? 

Q. What was the purpose in setting it up? 

A. Well, the purpose of the Revisory Board was to offer 
an opportunity to cases out of which—well, for the examina¬ 
tion of cases rejected by the Examining Board, the idea being 
that if a case was rejected by the Examining Board that that 
should not be enough. The way the thing operates is this: 
You have your Examining Board to whom the applications 
come coupled with the deposits required by the Act, and such 
accompanying correspondence, if any. When any* rejection 
is made, and there are a number of rejections every day, those 
rejections, irrespective of merit, go to Mr. Wise, acting ex- 
officio as chairman of the Revisory Board. If he is in doubt 
as to the propriety of the rejection, then he takes the material 
to the Examining Board and takes it up with his fellow mem¬ 
bers. If they have doubt as to the propriety of granting 
registration—Let’s put it this way: If there is any doubt 
in their minds, any substantial doubt, as to whether or not 
an application ought to be received, that doubt is decided in 
favor of the applicant. If there is difference of opinion on the 
Revisory Board, even as between three and one or two and 
two, then the case is further submitted to the consideration 
of the Assistant Register and, unless he decides it, why, then 
the matter comes up to me, and in his absence there is direct 
appeal from the Revisory Board to me, so that the question 
of the advisability or propriety of rejection goes 

369 through four hands as a rule. 

Q. So it goes first to- 

A. (Interposing.) First to the Examining Board, then the 
Revisory Board, then from the Revisory Board to Mr. Hull, 
the Assistant Register, and finally to me. 

Q. And finally to you? 

A. And finally to me. 

Q. Was that the case with Plaintiff’s Exhibit No. 1? 

A. It was not. 

Q. Exhibit No. 1 went to you in the first instance? 

A. Exhibit No. 1 did not come directly to me in the first 
instance; Exhibit No. 1 went to the Examining Board, and 
this exhibit came after the action taken on “Lloyds of London”' 
and the “Slave Ship.” 

I might state, to make the situation perfectly clear, that 
I have only two-thirds told the story. That is the usual 
course which I have just described that cases take. 
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On the other hand, when there are policy-forming decisions 
to be made, when I have any particular reason for thinking 
that with respect—that there is a situation to be cured, such ! 
as existed in my opinion in August 1936, August and Septem- j 
ber of 1936, then I gave instructions for any further cases of j 
any kind, particularly the proof cases, to be submitted to me j 
direct by the Examining Board, or, if they came to Mr. Wise, j 
then direct to me. I wanted to see them all. 

Q. Colonel, in setting up this Revisory Board did you model | 
it after the division of Examination in the Patent ! 
Office? 

370 A. I modeled it only as my common sense told me; I | 
did not model it after anything at all. 

Q. Where did you find the authority in the Act for it? 

A. I did not have to go to the Act any more than the Ex¬ 
amining Division; they were already there. We knew we j 
had to examine cases and my task, as I saw it, was to provide 
a method of examination in all cases which gave the greatest j 
protection to the people. 

Q. Did you feel under the interpretation of the Act that j 
you could go beyond an application which was fair on its face? i 

A. Beyond an application which was fair on its face? 

Q. Yes. 

A. And agreeing with the deposit? 

Q. Yes. 

A. My instructions, of course, were not to do so. My 
answer refers to applications fair on their face and with I 
respect to which there was no particular contradiction, and 
nothing peculiar arose in connection with the application or ' 
the deposit. 

Q. Without respect to the deposit, was the application j 
for Exhibit No. 1, the application on A-l form; was it fair | 
on its face? 

A. The application in connection with the deposit? 

Q. Yes. 

A. Why, no, I should say decidedly not. On its face the 
material showed it was A-o material. 

Q. I am not talking about the deposit. 

A. You cannot talk about the application apart from j 

371 ihe deposit because any application is made on the 
deposit. 

Q. Regardless of your opinion as to the inseparability of the 
two. Colonel, and I say this with due respect, will you take this 
application which you, in your answer, admit to be the appli- I 
cation filed in this case, and of which we haven’t bothered to j 


| 
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get the original, and tell me whether or not there is anything 
on the application itself which, of course, includes the affidavit, 
which is not fair on its face? 

A. That is a perfectly unfair question, Mr. Wolf; we cannot 
accept any application except by a comparison of the appli¬ 
cation with the deposit itself, because the application alone 
means nothing. 

Q. Is the application answered in all respects as required by 
law? 

A. The blanks of the application are filled out, if that is 
what you mean. 

Q. Are they filled out in any way which, from an inspection 
of this document alone- 

A. (Interposing.) Which document, the application? 

Q. Yes. Would lead you to believe they were not truly 
and well filled out? 

A. I couldn’t examine the application alone, and couldn’t 
do it, and wouldn’t do it in the running of the Copyright 
Office. 

Q. I am asking you to do it now. 

A. I couldn’t give you an answer on that unless the Court 
directs me to. 

Q. All right, I will give you another question—but 
372 I do not think the witness ought to be allowed to sub¬ 
stitute his own opinion in lieu of an answer to the 
question—If every question answered on this application 
form is answered truthfully, would that cover all the require¬ 
ments of the law with respect to the application? 

A. I don’t know whether it is answered truthfully or not. 

Q. I am asking you, I am saying if it were answered truth¬ 
fully, because the application contains the statements which 
the law requires, does it not? 

A. I guess you mean the rule. 

Q. I mean the law. 

A. All the blanks contained on the application are filled out. 

Q. All right, is there anything inconsistent between the 
questions asked and the answers placed on those blanks? 

A. On the bare application alone? 

Q. On the application as answered. 

A. On the appplication as answered? 

Q. Yes. 

A. Nothing on the application as answered, but I couldn’t) 
act on that in the Copyright Office. 

Q. I think the Court by this time must know your posi¬ 
tion— 
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The Court (interposing): I think he may answer the 
question. 

By Mr. Wolf: 

Q. I am asking you if that application is fair on its face, 
without reference to copies, realizing that if the 
373 copies are not consistent then there is something you 
might hang your hat on? 

A. As far as that situation is concerned, there is nothing to 
show that there is anything unusual about it. 

Q. Or illegal about it? 

A. Yes; or illegal about it. 

Q. Or anything that would prevent registration, would you 
say? 

A. I have no fault to find with the application. 

Mr. Wolf. Your Honor, I did not intend to run past three 
o’clock, but I was trying to get an answer to my question. 

The Court. I think you have the answer. 

375 Cross-examination (resumed) by Mr. Wolf: 

Now, when we recessed yesterday afternoon and went 

home last evening, you were being questioned with respect 
to the application which plaintiff filed in this case which ac¬ 
companied the work “In Old Chicago” when it was sent to 
your office, and you said that all the questions were answered 
not inconsistent with the questions, and that the application 
itself, without referring to the deposit, was in such form 
that you could find no fault with it. I ask you now 

376 whether or not at the time that you went over that 
application there was any doubt, or question, in your 

mind, regardless of the source of that doubt, as to whether 
there had been, in fact, publication as alleged on that appli¬ 
cation? 

A. Why, I think that there may have been, but as far as 
that was concerned, what was interesting me was the question 
of what my duties were with respect to registration, quite 
aside from the question of publication. 

Q. I am questioning you now solely with respect to the 
alleged publication, and you say there might have been some 
doubt in your mind? 

A. There might have been. 

Q. Do you recall now whether or not there were? 

A. Well, of course, I do not know that I could do any 
better than say that there might have been. As far as defi¬ 
nite recollection on that point is concerned I do not know 
that* I have any. I am inclined to believe that my feeling 
was that there was a question about publication. 
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Q. Have you ever had any reason to believe, and when I 
say “ever’ 7 I mean from the time you first got this application 
until the present time, that copies similar to Exhibit 1 in this 
case were not, in fact, offered for sale to the general public, 
either at Brentano’s or at newstands, on the 30th of December 
1937? 

377 The Witness. W T ell, I had occasion to read over some 
of the testimony that was taken, the depositions that 

were taken and those depositions rather gave me the impres¬ 
sion that a bona fide publication might not have taken place. 

Q. At the time that you received the application, that is, 
in January of 193S, in view of the affidavit of W. C. Michael, 
which appeared on that application, did you have any reason 
then to doubt that there was an offering to the public, an 
offering of sale to the public of copies identical with those 
on which deposit was accompanied? 

A. It seemed to me at that time that this material had 
been gotten up for transmission to newspapers for the purpose 
of publication. 

I have never seen a book of that kind, of that precise na¬ 
ture, gotten up for distribution to the general public. 

378 The peculiar characteristics of the document from the 
standpoint of sale, from the standpoint of publication 

and use by the public made me feel that there might well be 
some doubt as to whether or not that was generally a bona fide 
publication. 

I further took this into consideration: I noticed that the 
publication date, alleged publication date, given on the appli¬ 
cation was the 30th of December, which was a Thursday; that 
was followed by Friday on December 31, then Saturday, which 
was a holiday, and the 1st of January, Sunday, which was 
another holiday, and then knowing—and ascertaining that it 
was on the 3d of January that the first publication, so far as 
I knew, in the Los Angeles Daily News had taken place—those 
conditions struck me as rather unfavorable to the contention 
of publication. 

Q. When did you first find out that there had been any 
publication in the Los Angeles Daily News? 

A. Between the 13th of January, when the application was 
received, and the 26th of January 1938. 

Q. On the 13th of January, the date when the application 
was filed, or on the first date thereafter on which it came to 
your knowledge, at that time did you have any reason to 
doubt? 

A. Doubt what? 
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Q. Publication. 

A. Doubt the fact of publication? 

Q. Yes, sir. 

A. I had a doubt of the fact of publication, Mr. Wolf, 

379 largely from the appearance of the document itself. 

Q. Now. breaking down publication, was it your 
opinion then that because of the nature of the printing of 
this book and its general appearance, it was not offered to 
the general public? 

A. My opinion was that frankly I couldn’t say what kind 
of a market there could be in the public for material of this 
kind as stated on the application. 

Q. And so you couldn’t see the market- 

A. (Interposing.) That is one of the reasons I am giving 
you. 

Q. You do not ordinarily refuse registration, do you, Colonel, 
because you do not think the book will sell? 

A. No, I do not ordinarily refuse registration because I do 
not think the book will sell. 

Q. But that was one of the reasons in this case? 

A. No; one of the reasons in this case was, as I have told 
your, that material gotten up in a form of this kind was so 
unusual as to lead me to believe that—or lead me to the 
opinion that some very definite doubt existed as to whether 
or not it was the intention of the parties to make this 
book generally available to the public. One of those rea¬ 
sons was this: I believed at that time, as I believe now, 
that this was a series of contributions, a serialization 
consisting of twenty contributions to a newspaper, and if 
there was anything accomplished by real publication I could 
not see why the interest of the newspapers should be aroused in 
that connection, I could not see why newspapers would 

380 want to buy material of this kind if it had been gen¬ 
erally issued to the public in this form. I may have 

been wrong in those opinions, but that is the way I felt about it. 

Q. On or about the 13th of January 1938, did you have any 
prior knowledge that Exhibit 1, or the copies deposited simi¬ 
lar to Exhibit 1 in this case, and the application, were going to 
be filed? 

A. That this material was going to be filed? 

Q. With you in the form it was. 

A. Why, knowledge, no; I wouldn’t say that. 

381 Q. Now, will you tell me whether or not, in your 
opinion, under the Act, you are granted any power to 

define publication? You have used the expression “bona fide 
publication.” 
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A. Oh, yes; for this reason: Under Section 10 of the Act, 
as you will recall, it is provided that registration can be made, 
as we interpret that section, only when the compliance has 
been had with the provisions of the Act, and one of the provi¬ 
sions of the Act is that publication shall have occurred with 
notice. 

Q. And under your interpretation of that section you then 
feel that you have the power to define what is publication? 

A. I should not think I could perform my duty unless 
I did. We have cases come in where books are sent to us 
in typewritten form with a copyright notice on, and applica¬ 
tion has come in alleging publication on such and such a 
date, and we find in many, many instances that the applicant 
does not know what publication means, and we then write 
back and find that where the documents present aspects un¬ 
usual to the general form of the publication that the applicant 
was mistaken, and that there was no publication. 

Q. Now, in the rules and regulations promulgated by the 
Register of Copyrights, will you tell me whether or not there 
is any rule or regulation which attempts to define publication 
under the Act? 

A. I don’t know, I will look it up. I know that 
382 publication is defined by implication under Section 62, 
I think, of the Copyright Act. 

Q. Look at Rule 19 and Rule 23, if it will help you. 

A. Well, “How to secure registration,” that is the title of 
Rule 19, “Copyright registration may be secured for published 
and unpublished works.” Then- 

Q. (Interposing.) Go to 23. 

A. You referred me, I think, to 23? 

Q. Yes. 

A. “Any work which has been registered under Section 11. 
if published, that is, reproduced in copies for sale or distribu¬ 
tion, must be deposited a second time, accompanied by an 
application for registration and the statutory fee, in the same 
manner as is recorded in the case of works published in the 
first place.” 

Q. How about Rule 25? 

A. Rule 25 says published works, as such, as are printed, 
or otherwise produced on sale, or publicly distributed works, 
intended for sale or general distribution, should first be 
printed with the statutory copyright notice on the printed 
copy published or offered for sale in the United States. 

Q. Continue. 
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A. The following works cannot be registered until after they 
have been published: the books, maps, periodicals, prints, and 
pictorial illustrations. 

Q. Now, insofar as these rules undertake to define publica¬ 
tion, they relate to what is to be deemed publication for the 
purpose of registration, do they not? 

A. Yes. 

383 Q. And your authority to make these rules is found 
in Section 53 of the Act? 

A. That is right. 

385 By Mr. Wolf: 

Q. Colonel, I am only going to detain you for the 
next few minutes, but getting back to the question of the 
original application and deposit in Plaintiff’s Exhibit 1, you 
stated a few minutes ago that you doubted that such a work 
would find a market but, regardless of whether there was an 
actual sale or whether you believed there was an actual sale of 
Exhibit 1, or similar copies, did you have any reason at the 
time that you received the registration, did you have any 
reason to doubt that there had been an offering of sale to 
the public of copies similar to those deposited? 

A. Why, as I say, I felt frankly that the offering for sale 
was a gesture. 

Q. Was a what? 

386 A. A gesture. 

Q. A gesture? 

A. Yes; that is the way I felt about it for the reasons I 
have given you; but I want to add, as far as my duties were 
concerned I could lay the question of publication entirely 
to one side, and did, and acted simply in accordance with my 
duties connected with the registration, which are quite sepa¬ 
rate and divorced from the question of whether or not a copy¬ 
right may have been obtained by publication. 

Q. You say it is quite separate? 

A. Absolutely separate. A copyright may be obtained on 
copyright notice. The question of deposit and registration is 
an entirely different thing. You may have published a copy 
of a $50 book on January 1, and the same thing in a 50-cent 
book on January 1 and offer that book to the Library of Con¬ 
gress, and I have to determine what my duties are under that 
in connection with Section 12. 

Q. Colonel, do you doubt on December 30, 1937, that a 
copyright was obtained in Plaintiff’s Exhibit No. 1? 

A. Why, to this extent, that it is conceivable in my mind, 
rightly or wrongly, that it might be found, if the question 
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was brought up before a court as to whether there had been 
adequate publication of this material; if the publication had 
not been bona fide I take it under the Act no copyright would 
result. 

Q. Colonel, is there any doubt in your mind now that on 
January 13, 1938, this edition of which Plaintiff’s Exhibit No. 
1 was a copy was the only complete edition of the work then 
in existence? 

387 A. I do not know. 

Q. Did you have any reason on January 15, 1938, to 
doubt that the copies deposited with you, that is. the edition 
of which copies were deposited with you was the only edition 
of the complete work, and the only complete edition of the 
work, then in existence? 

A. I did not know. I did not know when it might have 
been published, or whether it might have been published pre¬ 
vious to that time. 

Mr. Godfrey. I will object, your Honor, on the ground 
that the question is incompetent. 

The Court. I will overrule the objection. 

By Mr. Wolf: 

Q. You knew of no other edition? 

A. Complete edition? I knew of no other complete edition. 
Mr. Wolf. That is all. 

Redirect examination by Mr. Godfrey: 

Q. If two copies of a newspaper were deposited with you 
containing an article with a separate copyright notice, and the 
applicant should request registration of the article as a book 
on an A-l form, what action would you take in the 

388 matter? 

Mr. Wolf. Objection. 

The Witness. I would return him one copy of the news¬ 
papers; I would write him and tell him that his application 
showed that what he was seeking registration for was an article 
in a newspaper, that therefore he had used the wrong form 
in sending the A-l form, it being for a newspaper, and that 
he was only under the necessity of filing one copy of the 
newspaper, and I would send him an A-5 form to fill out 
the information in that form for the records of the office. 

Mr. Wolf. I withdraw the objection. 

By Mr. Godfrey: 

Q. Was your predecessor, Mr. Brown, a member of the Bar? 
A. Not to my knowledge. 

395 The Court. I have necessarily, during the progress 
of this case, formed some tentative views. If I should 
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express them now, if it would assist counsel in preparing their 
briefs, I will; otherwise I will withhold them. 

Mr. Godfrey. I would be very happy to have your Honor 
do so. 

Mr. Wolf. Does the Court say it has views it would ex¬ 
press now if counsel would want them? 

The Court. Yes. 

Mr. Wolf. Of course we would, we would be very happy 
to have them. 

The Court. I think it may assist counsel in collection with 
their briefs. 

I think the position of the Register of Copyrights is some¬ 
what similar to that of the Register of Deeds. I think neces¬ 
sarily he has to pass upon the question first as to whether a 
paper should be registered. The Register of Deeds, of course, 
would have to pass on the question of whether it is admissible 
or not and, in a question of this kind the Register of Copy¬ 
rights would have to pass first on the question of whether or 
not a copyright is subject to registration under the 
statute. 

396 I do not think his findings of fact are binding on the 
Court. I think if the Court thinks his finding is erro¬ 
neous the Court can, by mandamus, require registration of the 
copyright. 

Of course, the burden of proof is upon the party seeking the 
registration to show in court that he is entitled to registra¬ 
tion. I do not think that the Register of Copyrights is con¬ 
fined to the arbitrary question of what is subject to copy¬ 
right. I think he has the right, of course, to prepare forms 
for the convenience of those seeking copyright, but parties 
seeking copyrights are not necessarily limited to those forms 
if the Court think they do not cover all the cases. 

As I said before, I think the burden of proof is upon the 
party seeking registration to show the Court that he is entitled 
under the Act to registration. 

In the question of publication I think that there must be a 
bona fide publication, a real publication, but if not bona fide 
under the general rules, the Court would not undertake to 
assist anyone who has made merely a colorable publication 
which he does not deem bona fide to comply with the statute. 

Now, gentlemen, those are my tentative views, and counsel 
in their arguments may be able to convince me I am wrong, 
but those are my present views in the case. 

Mr. Godfrey. Thank you, your Honor, for your views. I 
am happy to receive them. 

The Court. I am not saying I may not change my mind. 



170 CLEMENT L. BOUVE VS. TWENTIETH CENTURY-FOX FILM CORP. 

Mr. Godfrey. I have no further examination of the 
397 witness. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Mr. Godfrey. Your Honor, our next evidence is the depo¬ 
sitions that were taken throughout the country, so I will ask 
my associate to take the stand. 

Mr. Wolf. At this time I simply want to renew objections 
to depositions insofar as they relate to a republication in 
any newspapers. 

The Court. I have no opinion at the present time on that 
question, and I admit it subject to that objection. 

Mr. Wolf. Yes, sir; that saves the objection as stated to 
your Honor yesterday. 

406 Mr. Godfrey. The next witness, your Honor, is J. W. 
Ward. 

(Thereupon counsel for the defendant read into evidence 
the direct examination of the deposition of J. W. Ward, Mr. 
Godfrey reading the questions and Mr. Tarver reading the 
answers, during the reading of which the following 
occurred:) 

407 “By Mr. Godfrey: 

“Q. Please state your name, age, residence, and pres¬ 
ent occupation. 

“A. J. W. Ward; 61; managing editor, Los Angeles Daily 
News; 806 North Alta Vista. Los Angeles, California. 

“Q. How long have you continuously occupied such posi¬ 
tion as managing editor of the Los Angeles Daily News? 

“A. About two years. 

“Q. You were, then, managing editor of the Los Angeles 
Daily News during all of 1937 and 193S? 

“A. No. In October 1937 I started. 

“Q. W’here is the Los Angeles Daily News located? 

“A. 1257 South Los Angeles Street, Los Angeles. California. 

“Q. How often is the Los Angeles Daily News published? 

“A. Six days a week. 

“Q. It is a daily newspaper, is it not? 

“A. Yes. 

“Q. Was the text of all copies of the January 1938 issues 
of the Los Angeles Daily News either printed from type set 
within the limits of the United States or printed from plates 
made in the United States from type set therein? 

“A. Yes. 

“Q. That is also true of the printed text of any illustra¬ 
tions? 

“A. Yes. 


408 
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“Q. Did the January 1938 issues of the Los Angeles Daily 
News involve any lithographing processes? 

“A. No. 

“Q. Any photoengraving processes? 

“A. Yes. 

“Q. Were such photoengraving processes wholly performed 
within the limits of the United States? 

“A. Yes. 

“Q. Then the printing and assembling of the individual 
sheets of each edition of your newspaper during January 1938 
were wholly performed within the limits of the United States? 
“A. Yes. 

“Q. About what was the average daily circulation of the. 
Los Angeles Daily News during January 1938? 

“A. Approximately 100,000 copies. 

“Q. Did the story Tn Old Chicago’ by Philip Wylie appear 
in serial form in the Los Angeles Daily News during the month 
of January 1938? 

“A. Yes. 

“Q. Will you produce tear sheets from this newspaper which 
contain the story Tn Old Chicago’ by Philip Wylie? 

“A. I herewith produce them.” 

414 I now offer in evidence these two depositions, in¬ 
cluding the notice of taking of testimony, and at the 

same time I offer in evidence the tear sheets from the Los 
Angeles Daily News, which have been identified by these wit¬ 
nesses, this exhibit to be marked “Defendant’s Exhibit 
No. 22.” 

415 (Envelope containing tear sheets from Los Angeles 
Daily News and depositions of Ward and Arnn was 

marked “Defendant’s Exhibit No. 22.”) 

Mr. Wolf. Inasmuch as we have reserved our objection 
to that line, does your Honor find them admissible, subject 
to a motion to strike?* 

The Court. I did not understand you. 

Mr. Wolf. I say, if your Honor wishes to have them ad¬ 
mitted now, to facilitate matters, may they be admitted 
subject to our motion to strike, when we get to the meat of 
the question? 

The Court. Yes. 

Mr. Wolf. And likewise with respect to the tear sheets 
which were offered? 

The Court. All right. 

428 “Mr. Godfrey. I offer in evidence the several tear 
sheets from the issues of the San Francisco Chronicle 
which were published during March and April 1938 and which 
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were just before the witness as Defendant’s Exhibits Z-l to 
Z-32, inclusive, and request the notary to so mark the same, the 
tear sheet from the March 15, 1938, edition to be marked 
‘Z-l/ the tear sheet from the March 16th, 1938, edition to be 
marked ‘Z-2\ and so on.” 

“(The tear sheets referred to accompany this deposition and 
are marked ‘Defendant’s Exhibits Z-l to Z-32,’ inclusive.)” 

Mr. Godfrey. I now offer in evidence the tear sheets which 
have just been produced by the witness, and ask that they 
be marked as a group “Defendant’s Exhibit No. 26.” 

The Court. Very well. 

Mr. Wolf. Just one second, if your Honor please. 

(The documents were examined by Mr. Wolf.) 

Mr. Wolf. We reserve objection, and I think that we can 
have it understood that that applies to all the exhibits offered 
during these depositions. 

The Court. Very well. 

Mr. Wolf. That might sa/e a little time—that is, that 
they come in subject to reserved objections. 

The Court. Very well. 

435 (Mr. Godfrey and Mr. Tarver then read into evi¬ 
dence the direct examination of the deposition of 

Nathan Wise, Mr. Godfrey reading the questions and Mr. 
Tarver reading the answers, as follows:) 

“Q. 1. Please state your name, age. residence, and occupa¬ 
tion? 

“A. Nathan Wise; 28; 149 Santa Clara Avenue, Dayton, 
Ohio; Publicity Director. RKO Theatres, Dayton, Ohio. 

“Q. 2. How long have you occupied that position as 

436 Publicity Director for RKO Theatres, Dayton, Ohio? 

“A. Slightly less than five years; about four years and 
ten months. 

“Q. 3. Has RKO in Dayton shown the motion picture ‘In 
Old Chicago’? 

“A. Yes. 

“Q. 4. When did that occur? 

“A. I believe the latter part of April 1938. 

“Q. 5. Do you recall the exact dates? 

'“A. Not the exact date; no. 

'“Q. 6. That motion picture ‘In Old Chicago’ is a produc¬ 
tion of the Twentieth Century-Fox Film Corporation, is it 
not? 

“A. Yes. 

“Q. 7. You are familiar with the story ‘In Old Chicago’ by 
Philip Wylie, are you not? 

“A. Yes. 
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“Q. 8. When did you first hear about this story ‘In Old 
Chicago’ by Philip Wylie? 

“A. Three or four weeks prior to playing the picture. 

“Q. 9. You mean playing the picture here in Dayton? 

“A. Yes; before playing the picture at Keith’s Theatre ih 
Dayton, Ohio. 

438 “Q. 22. I call your attention to a telegram date$ 

439 April 18, 1938, marked ‘Defendant’s Exhibit G,’ an$ 
ask you if you can identify the telegram? 

“A. This is the copy of the one I had seen; yes. 

“Q. 23. Is this an accurate copy of the telegram which you 
saw? 

“A. To my best knowledge it is an identical copy. 

“Q. 24. You have no reason to doubt the accuracy of this 
telegram? 

“A. No. 

“Q. 25. Are you the Nathan Wise, Director of Advertising 
and Publicity, RKO Theatres, Dayton, Ohio, who has signed 
this telegram? 

“A. Yes; that is myself. j 

“Q. 26. The telegram was sent out on the date it bear&, 
namely, April 18? 

“A. That is correct. 

440 “Q. 29. I call your attention to Defendants Exhibit 
H. Are you the Nathan Wise, Director of Advertising 

and Publicity, RKO Theatres, who signed that telegram? 

“A. Yes. 

“Q. 30. Is that a true and accurate copy of the telegram'? 
“A. It is. 

“Q. 31. Was that telegram sent out by you on the date it 
bears? 

“A. Yes. 

“Q. 36. Was the story ‘In Old Chicago’ by Philip Wylie sent 
direct to the Dayton Journal or the Dayton Herald from thje 
Twentieth Century-Fox Film Corporation? 

441 “A. As I remember, no. 

“Q. 37. Well, you then received the copy and 
brought it over to the Dayton Journal and the Dayton Herald? 
“A. I believe that is correct. 

“Q. 38. Who did you see at the office of this newspaper? 

“A. Dwight Young, Managing Editor of the Dayton Journal 
and Herald. 

“Q. 39. The Dayton Journal is the morning and Sunda^ 
paper, is it not? 

“A. It was at that time. 


I 

i 


i 

i 
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“Q. 40. And the Dayton Herald was the evening paper? 

“Q. 46. Did you make any changes of any character 

442 in the story ‘In Old Chicago/ by Philip Wylie, either 
before or after delivering the page proof thereof to Mr. 

Young? 

“A. No; I didn’t. 

443 “Q. 58. As I understand it, then, you received this 
page-proof copy of the story ‘In Old Chicago/ by Philip 

Wylie, and without making any changes or additions to the 
page proof in any way, you brought the page proof to Mr. 
Young, and he took it for publication purposes, is that 
correct? 

“A. He accepted the copy of the serialization with the 
understanding that if he liked it he would use it for publica¬ 
tion, and after several days had elapsed, why, he said he would 
run the serialization in the newspaper. In other words, he 
didn’t accept it the moment I brought it oyer. 

“Q. 59. You have not caught the thought of my question. 
It was this—that you yourself made no changes of any char¬ 
acter on the page proof which you received from Twentieth 
Century-Fox Film Corporation and delivered to Mr. Young for 
publication purposes? 

“A. That is right. 

447 “Q. 79. Well, as I understand it, then, in the case of 
the tear sheets sent to the Twentieth Century-Fox 

Film Corporation, you waited until the story was completely 
published and then sent it out? 

“A. That is correct; in Twentieth Century-Fox envelope. 

“Q. 80. Have you ever had any correspondence with anyone 
concerning the copyright notice which appeared in connection 
with the story ‘In Old Chicago’ as published in the Dayton 
Journal and Dayton Herald? 

“A. No; I haven’t- 

“Q. 81. That is to say, no one ever has discussed with you 
whether or not the copyright notice appearing in 

448 connection with the article ‘In Old Chicago’ as published 
in the Dayton Journal and Dayton Herald, was correct, 

or not? 

“A- No; no one discussed that with me. 

“Q. 82. So far as you know, then, the copyright date which 
appears in connection with the story ‘In Old Chicago’ published 
in the Dayton Journal and the Dayton Herald, is correct as it 
appears in these newspapers? 

“A. I imagine so. 

“Q. 83. You have no reason to believe”- 
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Wolf (interposing). Excuse me just a moment, please. I j 
do not know whether my objection goes to the form or the sub- j 
stance of that question, but I do not understand the import j 
of it. I do not know whether your Honor does. It is Question ' 
No. 82. 

The Court. Let me see it, please. 

(The document was examined by the Court.) 

Mr. Wolf. If your Honor does not understand the question, j 
then I have no objection to it. 

Mr. Godfrey. Apparently the witness had no difficulty in j 
understanding the question. The copyright date is “Copyright j 
1938,” and then the following question is further explanation, j 
(The document was further examined by the Court ) 

Mr. Godfrey. Does your Honor see what we are trying to i 
establish there? 

The Court. No; I do not. 

Mr. Wolf. Then I have no objection to it. I just did not | 
want something to go in which your Honor understood 

449 and which I did not understand- As I read it, it is prob¬ 
ably a conclusion of law. 

Mr. Godfrey. Well, from my point of view it has no objec¬ 
tion. 

The Court. I do not know what you are trying to establish 
there. 

The Court. I do not think the opinion of this witness as to 
whether it is copyrighted or not is before me. 

The Court. I cannot see how his opinion as to whether that j 
was the correct date or not is of any weight in court. 

Mr. Godfrey. My only thought, your Honor, is as to the j 
knowledge of the witness. 

450 The Court. I sustain the objection. 

Mr. Godfrey. The next question: 

“Q. S3. You have no reason to believe that an incorrect copy- j 
right date appears in these newspapers in connection with this j 
story Tn Old Chicago’ by Philip Wylie?” 

Mr. Wolf. The same objection. 

The Court. The same ruling. 

Mr. Wolf. And I also move that the statement of counsel 
that this witness was an agent of plaintiff be stricken or at ! 
least be disregarded. 

Mr. Godfrey. Well, that is merely argument. 

The Court. Well, I shall sustain the objection. 

451 Mr. Godfrey. I then offered in evidence Exhibit N. 
Now, at this time, we do not consider Exhibit N of 

sufficient importance to offer. 

258183 — 40 - 12 
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The Court. Very well. 

Mr. Wolf. May I see it, please? 

The Court. It is not offered. 

Mr. "Wolf. I know; but I should like to examine it, if I may. 

(The documents were examined by Mr. Wolf.) 

Mr. Wolf. I think that should be offered; and I think it 
should be offered by the defendant, under Rule 26-D, sub¬ 
division 4, which I read to your Honor- 

The Court (interposing). Just a minute and let me find 
that, please. 

Mr. Wolf. It is a part of this deposition. 

(The documents were examined by the Court.) 

The Court. Very well. 

Mr. W’olf. The witness has testified concerning this letter; 
and attached to and made a part of the deposition are the 
exhibits. 

This rule provides (reading): 

452 “If only a part of a deposition is offered in evidence 
by a party, an adverse party may require him—that 
is the same thought I had in mind before: 

“to introduce all of it which is relevant to the part intro¬ 
duced.” 

Certainly this is relevant to the testimony which we have 
had. 

The Court. If it is relevant, I think the rule covers it. 

Mr. Wolf. Sir? 

The Court. I say that if it is relevant, I think the rule 
covers it. 

Mr. Wolf. He was examined about it at great length, and 
this deposition has been offered in evidence. 

(The documents were further examined by the Court.) 

The Court. Let it be admitted. 

Mr. Wolf. As an exhibit of the defendant, your Honor? 

Mr. Godfrey. That will be marked “Defendant’s Exhibit 
No. 27.” 

(Photostatic copy of letter of April 29. 1938, from Nathan 
W’ise to Earl Wingart, was marked “Defendant’s Exhibit 
No. 27.”) 

Mr. Wolf. Your Honor, that is the section to which I re¬ 
ferred before. 

The Court. Yes. You may raise the question again, in 
connection with my ruling of a few moments ago. If not, I 
may modify it. 

Mr. Wolf. Well, this does modify the old rule to that extent. 

The Court. Yes; it changes it. 
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464 Mr. Wolf. On Question No. 36 of Mr. Young’s tes¬ 
timony, I ask that the question and answer be stricken. 

The Court. Yes; do you mean about Mr. Wise acting as 
agent? 

Mr. Wolf (reading). “You considered in receiving this 
story”—yes, sir. 

The Court. Well, has there been any other testimony as to 
whether Mr. Wise was the agent of the Twentieth Century- 
Fox Film Corporation? 

Mr. Godfrey. Well, we have the testimony which Mr. Wise 
himself has given, showing—we submit—the fact of agency. 

Mr. Wolf. As a matter of fact, your Honor, we have the j 
letter which was introduced at my insistence, which shows 
that when the RKO Theatres ran this picture in Dayton at 
about the same time as the time when the story ran, they were ! 
very glad to get the publicity and they said, “It is advanta- j 
geous to us.” That is why I let that letter go in. 

The Court. Well, I will not admit this as proof of the fact 
that he was their agent. 

Mr. Wolf. Very well; thank you, your Honor. 

467 Mr. Godfrey. If your Honor please, the only part of 
the Dayton deposition which we had not covered is on 
page 27, where I make an offer of certain exhibits, G-l and 
H-l, which are photostats of telegrams. I do not now con- j 
sider those exhibits material, and make no offer of them. 

Mr. Wolf. I would like to see the exhibits. 

Mr. Godfrey. The other reporter has apparently taken the 
file. 

Mr. Wolf. I would like to reserve my right to object to 
them. Of course, I want it understood that counsel does not 
want to be placed in the anomalous position of insisting on 
the introduction of certain matter and later on withdrawing it. 
Our position is that if it is material it perhaps should go in 
so that the Judge may have it all before him, and then if any 
of it is stricken later, it would carry the part which I ask to 
go in also. 

481 30. Q. You are here under subpoena today; are you 

not? 

A. I am. 

31. Q. Was the text of all copies of the April and May 1938 
issues of the Hastings Daily Tribune either printed from type ! 
set within the limits of the United States, by hand, or by the j 
aid of type-setting machines, or printed from plates made in j 
the United States from type set therein? 

A. It was. 

i 

I 

| 
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32. Q. That is also true of the printed text of any 
illustrations? 

A. It was. 

33. Q. Have you ever used any lithograph process in your 
newspaper? 

A. No. 

34. Q. What about photoengraving processes? 

A. We use a limited amount of photoengraving material. 

35. Q. Are these photoengraving processes wholly per¬ 
formed within the limits of the United States? 

A. They are. 

487 71. Q. I will call your attention to a group of sheets, 

between red covers, and ask what kind of material is 
contained between these red covers? (Handing to witness 
material later introduced as Defendant’s Exhibit V, being by 
stipulation of both parties identical with Plaintiff’s Exhibit 1.) 

A. The material has all the characteristics of what is com¬ 
monly known in newspaper circles as page proof, for reproduc¬ 
tion in newspapers. 

72. Q. Please enumerate those characteristics to which you 
refer. 

A. First, the material is printed on only one side of the 
sheets, a practice which facilitates composition; and, secondly, 
the make-up of the individual sheets follows the make-up of 
a newspaper page and appears as a suggested form for lay-out 
in a newspaper. Thirdly, the printing obviously has been 
done with little attention to give the sheets the finished ap¬ 
pearance one would expect in anything printed for final con¬ 
sumption by readers. Fourthly, the apparent disregard for 
uniformity of paper quality throughout the several pages. 
The manner in which the foregoing material is summarized at 
the beginning of each page indicates the producer’s intention 
that this be reproduced in serial form, these summaries being 
designed to enable a reader to understand what has been pub¬ 
lished in previous instalments. The use of larger type for the 
first few lines of each chapter is an obvious device to attract 
a reader’s attention, a device frequently used in serial pub¬ 
lication of stories in newspapers. The fact that the pages 
appear without numbers is evidence that each sheet represents 
a piece of copy rather than a part of a finished product. The 
pages are held together with light staples which can be 
48S easily removed without damage to the individual sheets. 

For the foregoing reasons, I would call the sheets page 
proof rather than anything intended for final consumption. 


A 
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491 Frank J. Wolf, called as a witness on behalf of the 
defendant, being first duly sworn, testified as follows: 

Direct examination by Mr. Godfrey: 

1. Q. Please state your name, age, residence, and present 
occupation. 

A. Frank J. Wolf; fifty-four; 792 South Emerson, Denver, 
Colorado; publisher. 

2. Q. Are you in any way connected with the Monitor, of 
Denver, Colorado? 

A. Yes; editor and publisher. 

492 3. Q. How long have you been editor and publisher 
of the Monitor of Denver, Colorado? 

A. Approximately fourteen years. 

4. Q. Continuously? 

A. Yes, sir. 

493 36. Q. I hand you herewith Defendant’s Exhibit V 
and call your attention to the pages comprising chap¬ 
ters one to twenty, inclusive, and ask you how you would 
identify this material? 

A. That is copy usually accepted by a newspaper to be set 
up for printing. 

Mr. Wolf. I move that that be stricken as not being 
competent, the witness not having shown himself to be an 
expert. 

Mr. Godfrey. That, your Honor, goes to the weight to be 
given to the testimony. 

The Court. I will overrule the objection. 

498 EVIDENCE IN REBUTTAL 

Thereupon Fulton Brylawski was called as a wit¬ 
ness on behalf of the plaintiffs in rebuttal and, being first duly 
sworn, was examined and testified as follows: 

Direct examination by Mr. Wolf: 

Q. You are Mr. Fulton Brylawski? 

A. I am. 

Q. And you are a member of the bar of this court? 

A. I am. 

Q. And your office is at 1331 G Street Northwest, in this 
city? 

A. Yes, sir. 

Q. For how long have you been a member of the bar? 

A. Since, I think, 1908. 

Q. Do you specialize in any particular branch of the law? 

A. I do. 


k 
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Q. Will you state what that branch is, please? 

A. In copyright law. 

Q. Are you actively engaged at this time in the practice of 
copyright law? 

A. I am. 

Q. How long have you been so engaged? 

A. Since about 1914. 

Q. Since the year 1914 would you say that the practice of 
copyright law has or has not been the large bulk of 

499 your legal practice? 

A. It has constituted the larger part of my practice. 

Q. Will you state, please, what your practice is with respect 
to the law of copyright? That is. just what you do for your 
clients in the matter of copyright law. 

A. The majority of my work in the field of copyright is in 
connection with my representation of motion picture inter¬ 
ests. I represent at the present time, and have represented 
for many years, practically all of the larger motion picture 
producers, and a great many of the smaller so-called inde¬ 
pendent producers. I have also represented at various times 
others—book publishers, music publishers, and practically 
everybody interested in one phase or another of the subject of 
copyright. My work in connection with the motion picture 
industry falls generally into several classes; that is, in advis¬ 
ing my clients of the copyright status of works which they are 
considering acquiring for motion picture purposes, advising 
them, in my opinion, as to whether or not any title which 
they may wish to select for a motion picture is or is not avail¬ 
able for use in connection with that motion picture, and ad¬ 
vising them generally on the subject of copyright law and 
copyright decisions, both in the United States and in other 
countries. 

Q. Mr. Brylawski. in connection with your representation of 
clients interested in copyright, have you had occasion during 
the long period that you have mentioned to actually see to the 
registration of entries on behalf of clients? 

Mr. Godfrey. If your Honor please, I believe that Mr. 
Brylawski is counsel in this case. It seems to Govern- 

500 ment counsel that it is highly improper for an attorney 
representing the plaintiff to come in here and testify ap¬ 
parently as an expert; and it seems that that is the purport of 
the question. 

The Court. I know of no rule of law which would forbid it. 

Mr. Godfrey. Then it goes to the matter of the weight to 
be given to the witness’ testimony. 
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The Court. It is a matter for argument. 

Mr. Godfrey. I was under the impression that counsel in 
the case could not function both as counsel and as an expert 
witness on the matters in issue. 

The Court. If you have any authorities on that I would be 
glad to see them. 

Mr. Godfrey. I will take that matter up in our brief, then 
your Honor. 

Mr. Wolf. Mr. Brylawski realizes the disability he places 
himself under, and under the established practice he will not 
sum up in this case. That is the disability that he places 
himself under when he takes the stand. 

Mr. Godfrey. But he has participated in the trial. 

Mr. Wolf. And will continue to, Mr. Godfrey. 

Will the reporter read the pending question? 

(The pending question was read by the reporter as above 
recorded.) 

The Witness. Yes. 

By Mr. Wolf: 

Q. Will you state what your connection is and what your 
practice has been with respect to obtaining registration 
502 on behalf of your clients for published books? 

A. Well, I make applications for a great many registra¬ 
tions, including many, many classes of registrations—books, mo¬ 
tion pictures, plays, works of art, designs, photographs, musical 
compositions; in fact, I have at one time or another, I think, 
made application for registrations of everything embraced 
within the subject of copyright. 

Q. Mr. Brylawski, when you say you have made applica¬ 
tions, just actually and physically what do you do? Describe 
to the court your practice and state what you do, yourself, 
with respect to assisting your clients in obtaining these regis¬ 
trations. 

A. Would you qualify that, Mr. Wolf, as to the classes of 
registration—because the practice is rather different? 

Q. I will hold that question off for a moment. Attached 
to the bill of complaint is a copy of the application made in 
this case which is conceded by the defendant to be a true copy, 
as the record already shows. I show you Plaintiff’s Exhibit 
No. 10, Mr. Brylawski, and, picking a card at random, I ask 
you whether or not you are the Fulton Brylawski whose name 
appears on these applications and who, in fact, signed and 
swore to them? 

A. I am that Fulton Brylawski. 
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Q. First, I will ask you whether that is true of all of the 
applications which appear in this box, Exhibit 10. You might 
take a cursory glance through them. 

A. I have not examined all of these applications, but I will 
say this, that all of them were either signed by me or by my 
secretary. 

503 Q. On your behalf? 

A. On my behalf; yes. 

Q. And with your authority? 

A. Yes. 

Q. Will you state whether or not you actually filed in the 
copyright office physically the exhibits in the form of appli¬ 
cations for A-l registration which have been introduced into 
evidence by the plaintiff? 

A. To the best of my knowledge I filed every one of them 
myself, personally. 

Q. Will you state; sir, whether or not at the time of the 
filing you physically made deposit of copies? 

A. I did. 

Q. And will you state the form of those copies? 

A. The form of the copies referred to by the applications 
in the exhibit just handed me was the so-called proof sheets, 
a specimen of which was introduced into evidence yesterday. 

Q. I hand you Plaintiff’s Exhibit No. 9 and ask you whether 
that reflects the form of the deposits made for each and every 
one of Plaintiff’s Exhibit No. 10 applications. 

A. They do reflect the form of deposit for each of the said 
applications which cover deposits of this character. I do not 
know whether there is anything else in that box besides that. 

Q. With respect to Plaintiff’s Exhibits numbered 5, 6, 7, 
and 8, will you state whether or not you made those applica¬ 
tions and deposits? Here is No. 7 and here is No. 5 [handing 
documents to the witness]. 

504 A. Not having the applications in front of me, I am 
unable to state whether the applications were made by 

me or by my secretary pursuant to my order. I will state, 
however, that the deposits themselves were filed by me per¬ 
sonally in the Copyright Office. 

Q. Having the applications before you—and let the record 
show that I show the witness Exhibits 5 and 6 of the plaintiff 
and also Exhibit No. 11 of the plaintiff—can you now state? 

Mr. Godfrey. If your Honor please, I do not see how this 
is proper rebuttal. 

The Court. I do not see either, for the present. It may 
be laying a foundation for something else. 
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Mr. Wolf. There is no secret about it, your Honor. My 
purpose in this line of testimony is to refute the defendant’s 
testimony as to the practice of the Copyright Office, and I am 
going to follow it up with testimony of this witness that for a 
long period of years this material which has been characterized 
as proof was deposited without any objection, was accepted 
without any objection by the Register’s office under A-l ap¬ 
plication ; and I am also going to refute the statement made by 
either the Register or Mr. DeWolf, I forget which—perhaps 
both—that such registration was only made as a result of pres¬ 
sure being brought by “eminent counsel” or “high priced coun¬ 
sel,” or whatever the words that were used. Your Honor 
recalls the statement. 

The Court. I think the first part of it is proper rebuttal. 
1 think there is no dispute as to the fact that they were 
admitted. 

505 By Mr. Wolf: 

Q. Over how long a period of time, if you can state 
that you know of your own knowledge, did the Copyright 
Office accept this type of material as a proper deposit of copies 
and accept such deposit and make registration for Class A-l? 
Do you understand the question? For how long a period of 
time, to your knowledge? 

Mr. Godfrey. I object to the question. 

The Court. I overrule the objection. 

A. To my knowledge, the Copyright Office has accepted 
page proof of that material described as page proof on Form 
A-l ever since the year 1900 when Form A-l was first 
adopted. 

By Mr. Wolf: 

Q. And up until what point? 

A. Up until the year 1936. 

Q. Can you give a more specific date with respect to the 
year 1936? 

A. I would say, up until the month of August or September 
of the year 1936. 

Q. In your practice of copyright law do you have occasion 
to go to the Copyright Office very often? 

A. I have visited the Copyright Office, I would say, every 
day, from Monday through Saturday, for the past 25 years or 
more, except on those occasions when I was ill, away on my 
vacation, out of town, or otherwise tied up. 

Q. Mr. Brylawski, during the times that you have been at 
the Copyright Office will you state to the court whether or 
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not you have made free use of the rights and privileges given 
you with respect to the access to the records and 

506 deposits and application forms and other matter con¬ 
tained in the files of that office? 

A. The files of the Copyright Office and their records are open 
to public inspection, and I have been freely accorded the right 
of examination and such inspection of the files and records. 
I have not been accorded the same privilege with respect to 
the examination of deposits. 

Q. Will you state, if you know, as a result of your expe¬ 
rience— 

A. (Interposing.) I would like to qualify that last state¬ 
ment. 

The Witness. I have, like any other member of the public, 
been permitted to examine the deposits in the rooms of the 
Copyright Office set aside for that purpose. I am not per¬ 
mitted to examine the deposits in the stacks where they are 
preserved. 

By Mr. Wolf: 

Q. Will you state whether, during the period that you men¬ 
tion, that is, up until 1936. objection was ever made or refusal 
ever made by the Copyright Office with respect to the deposit 
of proof material under A-l applications? 

A. No such objection was ever made to me. 

Q. Can you approximate the number of deposits made by 
you personally of that form? 

A. Well, for Walt Disney Enterprises I approximate that 
from the year 1932 to 1936. when Walt Disney cartoons ap¬ 
peared in the syndicated newspapers, I deposited perhaps 
in excess of 500 copies of such proof material in the 

507 Copyright Office. 

Q. Have you ever deposited similar material for 
other clients? 

A. Oh. yes. I deposited a great deal of similar material for 
the Columbia Pictures Corporation; maybe seven or eight 
years earlier. 

Q. When you say seven or eight years earlier, you mean 
prior to 1932? 

A. I imagine, around 1922 to 1925. 

Q. And that material was accepted? 

A. Yes. 

Q. As Class A-l material? 

A. Yes. 

Q. Can you state, then, as a result of your experience and 
vour use of the files and your knowledge of the Copyright 
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Office the established practice of that office with respect to 
the acceptance of proof material as Class A-l deposit? 

Mr. Godfrey. I object. The witness is not competent to 
state what the practice of the office is. 

The Court. I think the witness has testified that he has 
been there practically every day for a great many years. I 
think he is familiar with the practice of the office, and I over¬ 
rule that objection. 

A. I know that thousands of such applications were ac¬ 
cepted by the Copyright Office for such other newspaper syn¬ 
dicates as Xing Features Syndicate, Bell Syndicate, United 
Press Syndicate, and others. I have seen the applications in 
the files. I have seen the deposits in the Copyright Office on 
many, many, many occasions. 

50S Cross-examination by Mr. Godfrey: 

Q. You arc counsel in this case, are you not? 

A. I am. 

Q. You have participated in the trial up to the time you 
took the stand to testify as a witness? 

A. I have. 

Q. You have participated in examination of witnesses where 
testimony has been taken by deposition? 

A. I have. 

Q. You are thoroughly familiar with what you consider to 
be the issues in this case, and have discussed them with your 
associates here? 

A. Oh, yes. 

Q. Do you expect to take part in the preparation of the 
brief? 

A. I do. 

Q. You have mentioned or referred to Plaintiff’s 

509 Exhibits 5 and 9 as page proof? 

A. I referred to them as what the Office designates 
as page proof. 

Q. So you do not consider them as page proof; is that it? 

A. No; I have never so considered them. 

Q. Do you hold yourself out as being familiar with all of 
the material which is deposited in the Copyright Office and 
what the action of the Copyright Office is in respect to that 
material? 

A. All material? 

Q. Yes. 

A. Certainly not. 

510 Q. So that your experience with the office, then, with 
respect to material similar to exhibits 5 and 9, is re¬ 
stricted to Walt Disney Enterprises? 





186 CLEMENT L. BOUVE VS. TWENTIETH CENTURY-FOX FILM CORP. 

A. Not at all. I am very familiar with the other material 
deposited by the newspaper syndicates; and if you want me 
to tell you why, I can. I do not want to volunteer any in¬ 
formation. 

Q. Just how do you become familiar with all of the page 
proof which is submitted in the Copyright 0fi5ce? 

A. I am not familiar with it. 

Q. Then there is page proof submitted to the Copy- 

511 right Office, say, in 1935 and 1936, if you please, as to 
which you have no information? 

A. Yes; surely. 

Q. What has been the action by the Copyright Office in 
that period as to such, you have no information? 

A. That is correct. 

Q. There have been many actions by the Copyright Office 
with respect to page proof, during the years you have testified 
you were working in the Library of Congress, as to which you 
have no information? 

A. That is true. 

Q. Can you give us any specific examples as to the handling 
of page proof, say, in 1935, as to applicants other than syndi¬ 
cates? 

A. Specific examples, or matters of general knowledge? 

Q. Specific examples. 

A. That I personally handled? 

Q. That you personally know about. 

A. No; excepting in a general way. I do know of many 
instances. I cannot enumerate them. But I do know of 
many, where applicants sought to register- 

Mr. Godfrey. I move to strike out that part of the answer 
beyond “No” as not responsive to my question. 

The Court. I think it is not responsive to the question. 
The question is whether you know of your own personal 
knowledge. 

Mr. Wolf. Was he not starting to testify as to what he 
know's? Read the question and answer, Mr. Reporter. 

512 The Court. I sustain the motion to strike. 

By Mr. Godfrey : 

Q. I ask you the same question with respect to, say, 1934. 

A. You can ask me the same question for any year, and 
I cannot remember specific examples that other people had 
that I did not handle. 

Mr. Godfrey. If the court please, inasmuch as it is the posi¬ 
tion of defendant’s counsel in this case that the testimony of 
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the witness is nothing more than a sworn argument, I will not 
further cross examine this witness. 

The Court. Very well. 

Redirect examination by Mr. Wolf: 

Q. Mr. Brylawski, you testified on cross examination that 
you had knowledge of material filed by other syndicates—I 
think that is the way the question was put—during the years 
prior to 1937. I ask you how you obtained that knowledge. 

A. In several different ways. The motion picture companies 
that I represent very often purchase motion picture rights in 
cartoon strip material which has been running in the news¬ 
papers for long periods of time, and. before they acquire these 
rights, in the course of my work for those companies, I make an 
examination of the records of the Copyright Office for the pur¬ 
pose of determining the various copyrights which have 
513 been registered on this material, so that I can advise my 
clients as to who is of record as the present copyright 
owner of that material. Through those services I natu¬ 
rally have recourse and access to and make an examination of 
the registration cards which have been filed. In other ways, 
by taking almost daily to the Copyright Office material of one 
kind or another to be registered, I have seen the other syndi¬ 
cated material to which I have referred filed by the other news 
syndicates. 

Q. And accepted by the registration office? 

A. Yes. 

Q. Will you state what you know with respect to the handling 
of page proof, so called, as deposited copies during the years 
1933, 1934, 1935, and 1936? 

A. So far as I personally am concerned, they were accepted 
without question. No objection was ever made to their deposit 
at any time prior to Colonel Bouve’s becoming Register of 
Copyrights. 

' Q. With respect to the material deposited by you, which you 
say ran into several hundreds, of the character of which you 
have been speaking, did you ever argue or in any way attempt to 
influence the decision to accept or reject such material prior to 
Colonel Bouve’s coming into office? 

A. I never did. 

Q. Did anyone else, to your knowledge? 

A. So far as I know, no one ever did. 

Q. Counsel has brought out the fact that you are yourself 
counsel in this case. I ask you whether all of your testimony 
in this case has been based upon your personal knowl¬ 
edge? 
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514 A. It has. 

538 At this time I should like to introduce into evidence 
the original of the letter which is set forth in the bill 

of complaint, signed by Colonel Bouve. 

The Court. Has that been admitted in evidence? 

Mr. Wolf. Yes; it is admitted in the answer. 

539 The Court. Then I see no need to offer it in evidence. 
Mr. Wolf. Then we can obviate that, and also with 

respect to the application which was also admitted in the 
answer. 

In New York the testimony of Earl Wingart was taken by 
the defendant and was not used in this case. That was filed 
with the Clerk’s office here; and I am returning the original to 
the Court. 

Question 140 I offer in evidence—the direct examination by 
Mr. Godfrey: 

‘‘That is to say. you desired the story ‘In Old Chicago’ by 
Philip Wylie published in the Dayton Herald”— 

We have proof on that— 

“And sent it out from your office on 4/18/38”— 

Meaning April IS, 1938— 

“Is that right? 

“A. Yes. It did not go from our office. It went from Hig- 
will Matrix Company. 

“Q. They are your printers? 

“A. Yes, they printed this and made the mats.” 

The Court. Would it not be necessary to make an offer of 
some other portion of that testimony to show what their posi¬ 
tion was? 

Mr. Wolf. It would be except that we have already intro¬ 
duced into evidence the testimony which we took of this 

540 same witness, Earl Wingart, who is the publicity direc¬ 
tor of Twentieth Century-Fox Film Corporation. 

The Court. All right. 

Mr. Wolf. That was read to your Honor the first day. 

The Court. All right. 

Mr. Godfrey. Of course, this is a separate deposition, taken 
at a separate time. 

The Court. Yes. 

Mr. Godfrey. It really grew out of two situations. The 
defendant obtained and served upon Twentieth Centurv-Fox 
Film Corporation a subpoena duces tecum requiring the pro¬ 
duction of certain records. Mr. Wingart appeared, represent¬ 
ing Twentieth Century-Fox Film Corporation, with certain 
records, and at the same time he appeared as a result of sub- 
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poena. So. by examination of Mr. Wingart, it was the thought 
in mind of considering these records which he produced as the 
result of the subpoena duces tecum. 

The Court. Nevertheless, you asked that question, did you 
not. and he gave that answer? 

Mr. Godfrey. Yes. 

The Court. Then the plaintiff can offer that in evidence, 
certainly. 

Mr. Wolf. May it be admitted? 

The Court. I say the plaintiff can offer that question and 
answer in evidence. 

Mr. Wolf. I do offer it. 

The Court. Yes. 

Mr. Godfrey. Under the new rules, however, the mere tak¬ 
ing of the deposition does not make the party calling 
541 that witness stand in the position of making that wit¬ 
ness his own unless he actually offers in evidence the 
deposition itself. I think that is clear. 

Mr. Wolf. Counsel misunderstands my position, probably. 
I am offering this as my evidence. 

The Court. That is what I understand—that it was part of 
the plaintiff’s rebuttal. 

Mr. Godfrey. I see, your Honor. 

Mr. Wolf. May it be admitted? 

The Court. Yes. 

Mr. Wolf. Question No. 34—this is of the same witness: 

“Did you in any manner control the publication of the serial¬ 
ization? 

“A. No, sir.” 

That is the only other part of that deposition that I should 
like to offer. 

The Court. Yes; it will be admitted. 

544 Edward Farrell was called as a witness on behalf 
of the plaintiffs in rebuttal and, being first duly sworn, 
was examined and testified as follows: 

Direct examination by Mr. Wolf: 

Q. Your name is Mr. Edward Farrell? 

A. Yes, sir. 

Q. Farrell, F-a-r-r-e-1-1? 

A. Yes. 

Q. What business are you in? 

A. Stereotyping and mat making. 

Q. Where is that company located? 

A. 240 West 40th Street. 

Q. Is that a corporation? 

A. It is. 


545 
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Q. In New York City? 

A. Yes, sir. 

Q. How long have you been in the employ of the Higwill 
Matrix Company? 

A. Since 1926. 

Q. Continuously? 

A. Yes. 

Q. When you say that the Higwill Matrix Company makes 
mats and stereotypes, will you describe just what they are? 

A. A mat is a matrix—the word meaning mold—that is 
taken from an engraving and sent to a newspaper, from which 
a lead cast is made and inserted into the newspaper page, and 
they print from that. 

Q. And what is a stereotype? 

A. That is a stereotype—the cast made off the mat. 

Q. Does the Higwill Matrix Company do any business with 
Twentieth Century-Fox Film Corporation? 

A. We do. 

Q. What sort of business, please? 

A. We handle their serialization work. We also handle some 
other mat w'ork for their advertising requirements. 

546 Q. When you say you attend to the serialization, do 
you mean you write their stories? 

A. No, sir. We receive copy from them. We have it set 
up by a printer. 

Q. What printer? 

A. Charles Stoyer Press. 

Q. WTiere are they? 

A. They are in the Bronx, New' York—420, I believe the 
address is, East 149th Street. 

By the Court: 

Q. Is that set up by separate type or movable type? 

A. It is set up on a linotype. 

Q. It is set up on a linotype? 

A. Yes, sir. 

By Mr. Wolf: 

Q. Do they furnish you with the type? 

A. I will give you the whole procedure; it wdll probably 
be simpler. 

Q. I wish you would. 

A. We receive the original copy from Twentieth Century- 
Fox Film Corporation, and w’e turn it over to our printer, 
Charles Stoyer Press, w'ho sets it up on linotype and sends 
us galley poofs which we in turn send to Twentieth Century- 
Fox Film Corporation. 
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They make various corrections—typographical and as to 
length, and so forth; and then there is an exchange of these 
galley proofs, as to the makeup of it and what form 

547 it is going to appear in eventually. And then when 
we receive our final 0. K., we either make our patterns 

from which we make the mats or we print first. It is de¬ 
pendent on how we are set up. 

From the type we make both the proofs and the patterns. 

In other words, the patterns are made from the type and 
the proofs are either made from that particular type or they 
are made from the patterns from which we made the type. 

Q. Yes. 

A. Or, rather, which were made from the type. 

By the Court: 

Q. Does the printer send you the linotype? 

A. No; we have them sent to an electrotyper in our build- 
mg. 

By Mr. Wolf: 

Q. That is the Globe Electrotype Company? 

A. The Globe Electrotype Company; that is right. 

Q. What do they do with it? 

A. They make a mold from them. 

Q. From the forms? 

A. Right from the type forms. 

Q. They mold the steel-faced type? 

A. That is right. 

Q. What becomes of that? 

A. That comes to us, for mat making. 

Q. What do you do with it? 

A. We mold mats off it. 

Q. During the year 1937 did you do any business or 

548 receive any instructions from Twentieth Century-Fox 
Film Corporation relative to the making of any mats 

for the serialization entitled “In Old Chicago,” by Philip 
Wylie? 

A. Yes; we made up the story. 

Q. What did you do in connection with that story? Give 
us the entire part that the Higwill Matrix Company played in 
the printing of that story—when I say printing I mean the 
making of mats, proofs, and so forth. 

A. I thought I just did. 

Q. I am talking now with reference to this particular busi¬ 
ness. I understand your usual custom, 

258183—40 - 13 
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A. Yes. Well, we received the copy of the story In Old 
Chicago from Twentieth Century-Fox Corporation. We had 
it set up by the Charles Stoyer Printing Company, and they 
sent us proofs in galley form. 

Q. What did you do with those proofs? 

A. We sent those to Twentieth Century-Fox Film Corpo¬ 
ration. They were corrected—typographical errors, and so 
forth. 

Q. Let me interrupt you as you go along, please: In what 
forms were those proofs? 

A. Well, they would be—they generally are in one-column 
form—just strips. 

Q. Strips of galley? 

A. That is it; strips of galley. 

Q. All right, sir. 

A. And they would return them to us with some correc¬ 
tions, or they would make the corrections and they 

549 would paste them up in dummy form, just how they 
would want us to make the chapters. 

We would have that done, and we would return them to 
them, for further corrections. Then they would supply us 
w’ith illustrations to put into them, and there would be an 
exchange of these proofs, for corrections—maybe about three 
or four of them. They would finally give us the 0. K. and 
tell us to go ahead with it. 

Now, the first thing they did was they had us print up some 
books; and after we had distributed the books, we went ahead 
with the mat serialization and we printed up some proofs. 

Q. Let us take it a little bit slower. I understand that after 
the Stoyer people sent the type over, it was electrotyped; is 
that correct—after the final proofs had been 0. K.’d? 

A. When the proofs had been finally 0. K.’d, the Stoyer 
Press Company printed the pages for the book, before it was 
electrotyped. 

Q. I hand you Plaintiff’s Exhibit No. 1 and ask you if you 
can identify it. 

A. That is the book we printed for Twentieth Century-Fox 
Film Corporation. 

Q. Will you look through it, so the record will show that. 

(The witness examined the exhibit referred to.) 

Q. That is the book that you have reference to? 

A. That is right. 

Q. Can you tell me, if you know, how many different sets 
of proof for the material contained in Plaintiff’s Ex- 

550 hibit No. 1 were submitted to Twentieth Century-Fox 
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Film Corporation before Plaintiff’s Exhibit No. 1 was actually 
printed in final form as we have it here? 

A. From the very outset? 

Q. Yes. 

A. Oh, possibly- 

Q. (Interposing.) You mentioned the galley proof. Was 
there any other proof, sir? 

A. Well, proofs for corrections. 

Q. Yes? 

A. There would be an exchange, maybe, of three or four 
sets of those. 

Q. Three or four sets? 

A. Yes. 

Q. Will you describe—and using as a basis the grade and 
character of paper in Exhibit No. 1—will you describe the 
paper on which those proofs were made up and sent to Twen¬ 
tieth Century-Fox Film Corporation for corrections or 
additions? 

A. Describe the proofs I just mentioned—the three or four 
sets? 

Q. Yes. 

A. Well, they are just proofs made on news stock. 

Q. By news stock, what do you mean? 

A. I refer to approximately the same stock that your news¬ 
paper is printed on. 

Q. I see. Is that a better or inferior or similar grade of 
paper to the paper included in Exhibit No. 1? 

A. Oh, much inferior—a different grade of paper 
entirely. 

551 Q. The proof paper is inferior to this, you mean? 

A. Oh, yes; much inferior. 

Q. Was the proof paper a glazed or shiny stock, as we find 
in Exhibit No. 1? 

A. No, sir. 

Q. Can you tell me whether or not any mats were ever made 
of this story by you? 

The Court. Any what? 

Mr. Wolf. Mats or matrices. 

The Witness. Yes, sir. 

By Mr. Wolf: 

Q. From the same type—that is, from the same mold or 
forms? 

A. The forms—type forms. 
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Q. Yes; I am not familiar with that. 

A. From the type forms we made the steel-faced patterns, 
and from the steel-faced patterns we made the mats. 

Q. So if I understand your answer the steel-faced patterns 
from which the mats were made were made from the same 
type as were used to print Exhibit 1? 

A. Yes, sir. 

Q. Is that correct? 

A. Yes, sir. 

Q. Will you tell me whether or not at the time of the final 
production, in the form in which we now have it, of Exhibit 
No. 1 the mats had been made? In other words, which came 
first, if either one did? 

552 A. To the best of my knowledge, we printed the books 
before we made any mats. 

Q. You printed the books before you made any mats? 

A. Yes, sir. That was the first duty, as I recall it. 

Q. Can you testify from your knowledge whether or not the 
pattern form for the mat was made up prior to or at the same 
time or subsequent to the printing of the book? 

A. It was made after. 

Q. After Exhibit No. 1? 

A. That is right. 

Q. How many copies of Exhibit No. 1 did you make, if you 
know? 

A. I don't recall. I believe it was around 200 or so. 

Q. I hand you 20 mats and ask you if you can identify these 
and if you have ever seen them before and if you can state 
what they are, please? 

A. We made these in our shop. 

Q. What are they? 

A. They are dry mats used for newspaper reproduction and 
serialization. 

The Court. May I see them, please? 

The WTtness. Do you want them all? 

The Court. Yes. 

(The mats referred to were examined by the Court.) 

Mr. Godfrey. What was the question and answer, please? 

(The last question and answer, as above recorded, were read 
by the reporter.) 

By Mr. WY>lf: 

553 Q. The serialization of the story In Old Chicago? 

A. Yes, sir. 

Q. Concerning which you just testified? 

A. Yes, sir. 
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Mr. Wolf. They are offered, if your Honor please. 

The Court. Very well; they are admitted. 

(Dry mats for serialization of In Old Chicago were marked, 
respectively “Plaintiff’s Exhibit 12-A” to “Plaintiff’s Exhibit 
I 2 _t,” inclusive, and were received in evidence.) 

By Mr. Wolf: 

Q. Will you tell me, please, whether or not to your knowl¬ 
edge any other set of mats—when I say “other” I mean Plain¬ 
tiff’s Exhibit No. 12, bearing numbers A to T, inclusive—were 
ever made by the Higwill Matrix Company with respect to 
the serial story In Old Chicago. 

A. Yes. 

Q. Other sets were? 

A. Yes. 

Q. Were the other sets made, if you know, from the same 
steel-faced patterns as these mats were made? 

A. They were. 

Q. Identical in all respects? 

A. Yes, sir. 

Q. I ask you to point out to the Court whether on each of 
these exhibits numbered 12-A to 12-T inclusive in the lower 
right-hand corner of each page is a copyright notice and. 
554 if so, read it into the record, please. Do you need a mag¬ 
nifying glass? 

A. No [examining the exhibits]. 

Q. Do you find, after inspecting them, that they each bear 
a copyright notice? 

A. They do. 

Q. Is it the same notice on each individual mat? 

A. It is. 

Q. Will you read the wording of that notice into the record,- 
please? 

A. (Reading:) “Copyright, 1937, by Twentieth Century- 
Fox Film Corporation.” 

Q. Can you identify the pages which I now hand you, Mr. 
Farrell [indicating]? 

A. Yes, sir; these are proofs. 

Q. W T ill you tell me what they are proofs of? 

A. They are proofs of the pattern plates from which the 
mats were made, and they were sent out—sets of mats were 
sent out by themselves. If they go with the set of mats, 
they are for identification purposes. If they are sent out by 
themselves, they are usually used so that they are reset in 
the newspaper’s own type because they do not find this style 
of type suitable to their newspaper. 
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Q. Yes- 

The Court. May I see that, please? 

The Witness. Yes, your Honor. 

(The proofs referred to were examined by the Court.) 

By the Court: 

Q. Do you call this a galley proof? 

555 A. No, sir; they are just proofs, as we call them. 

Q. Is this what you call a galley proof [indicating]? 
A. Yes, sir; that is what I call a galley proof. 

Mr. Wolf. Let the record show, so there will be no question 

about the witness’ answer*- 

The Court (interposing). I just wanted to see if I under¬ 
stood definitely what was meant by galley proofs. 

Mr. Wolf.' Is that an exhibit in this case [indicating the 
book referred to by the Court] ? 

The Court. No ; that is an opinion. 

Mr. Wolf. Let the record show that at that point the Court, 
for identification purposes, showed to the witness a strip ol 
galley proofs not connected with this case. 

The Court. I just wanted to be sure that I understood wnac 
■was meant by galley proofs. I thought that was. 

Mr. Wolf. That was not your Honor’s opinion in this case, 
I take it? 

The Court. No. I may have decided it, but I have not an¬ 
nounced it yet. 

Mr. Wolf. I offer in evidence the proof sheets which the 
witness has just identified. 

(The proof sheets referred to were examined by Mr. God¬ 
frey.) 

Mr. Godfrey. I have no objection to their coming into evi¬ 
dence as part of the testimony of the witness. 

The Court. Very well, they will be admitted. 

Mr. Wolf. They will be marked Plaintiff’s Exhibit 13-A to 
13-T, inclusive. 

556 (Proofs of pattern plates of serial story In Old Chicago 
were marked, respectively. “Plaintiff’s Exhibit 13-A to 

13-T,” inclusive, and w’ere received in evidence.) 

By Mr. Wolf: 

Q. Mr. Farrell, each of those proof pages numbered 13-A 
to 13-T, respectively, bears the same copyright notice that 
the mats bear? 

A. Do you wish me to look at it? 

Q. Yes. 

A. They were both made from the same plates (examining 
the proofs and mats). 
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Q. And those plates you testified were made from the same j 
type as Exhibit No. 1; is that correct? 

A. Yes, sir. 

Q. With respect to the printed material on Exhibit No. 13, 
is that identical? 

A. That is, Exhibit No. 1 and this- 

Q. (Interposing.) By that I mean the red-covered book; yes. 

A. The printed type? I 

Q. Yes. 

A. Identical. 

Q. Do you know, if you can approximate it—it is not im¬ 
portant to get the exact number—how many copies of this proof j 
material—that is, Exhibit No. 13—were made? 

A. How many copies? 

Q. Yes—more than one? j 

557 A. Oh, yes—somewhere, I guess, in the hundreds. 

Q. What about the mats: How many of these mats? 

A. Oh, I can only estimate—merely guess. I would say 
maybe 75 sets of mats. 

Q. Will you tell us what was done both with respect to the j 
mats and with respect to the proofs—that is, respectively, 
Plaintiff’s Exhibits 12 and 13? 

A. We shipped them to newspapers or individuals on instruc¬ 
tion from Twentieth Century-Fox Film Corporation. 

Q. To your knowledge, aside from serialization in news- j 
papers, aside from these mats, aside from the proofs which have | 
been identified as Plaintiff’s Exhibits No. 13, has there ever j 
been, to your knowledge, any printing of the story In Old 
Chicago, other than Exhibit No. 1 of the plaintiff—that is the 
book, again? 

A. Any printing other than that? 

Q. Yes. I say, aside from the mats and the forms and the j 
newspaper serializations? 

A. No. 

Q. State, if you can, whether or not with every set of mats ! 
and on every set of proof which you sent out to newspapers I 
and individuals the copyright notice existed? i 

A. It did. 

Q. (Continuing.) In the same form as we find it on Exhibits 
12 and 13? 

a. Yes, sir. 

Q. I call your attention to Exhibit No. 1 and ask you j 

558 whether the pages thereof constitute what is known in 
your trade or profession as proof—whether it be printer’s j 

proof or page proof or galley proof or any other kind of proof, j 

A. (Examining exhibit.) This is a coated stock such as is j 
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used in book pages or in magazine pages. In other words, it is 
an individual stock; it is what we call a coated or a super. 

Mr. Godfrey. I will object to the answer as unresponsive. 

The Court. No; the answer is not responsive to the question. 
The question was whether that was what was known as proof, 
either galley proof or other proof. 

Mr. Wolf. I do not believe the witness has finished the an¬ 
swer as yet; I believe he is explaining. 

By Mr. Wolf: 

Q. I might add that I do not have reference solely to 

559 the stock of paper; I have reference to the exhibit as a 

whole. 

A. I do not get that; because the word “proof” is quite a 
word; I mean that proof is merely a print taken off something— 
whether it be a form or whether it be an original or whether it 
be a pattern. That is what a proof is. 

Now, what stock it is on really does not matter. If you want 
to call it proof, it is proof. 

Q. What is proof? 

A. A proof is merely—well, it is proof of what you have on 
your type or your pattern or whatever it is. 

By the Court: 

Q. In that sense, is this proof [indicating a book]? 

A. No; you misunderstand me. This could be a proof— 
this piece of stock could be a proof. 

By Mr. Wolf: 

Q. You are referring now to the book which his Honor gave 
you and not to Plaintiff’s Exhibit No. 1? 

A. I am referring to the word “proof.” A proof can be taken 
off the side of a box. It can be taken off your wall. That is the 
point I am trying to bring out. 

Q. Mr. Farrell, is what is known in the trade as proof an 
intermediate stage of printing or is it the final work in any 
given material? 

Mr. Godfrey. Before that question is answered, may I have 
the book identified? 

The Court. I will identify it in a minute. 

Mr. Wolf. Surely; it is the Federal Rules of Civil 

560 Procedure. 

The Witness. If I may answer, this type of paper is 
used for proofing, also. The printer might use any paper that 
is in the plant. 

Mr. Wolf. Let the record show that now, please. 
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The Court. This is the bound volume of the New Rules of 
Civil Procedure—printed, as they say, on glazed paper. 

The Witness. Coated paper. 

The Court. Coated paper? 

The Witness. The same thing, practically, your Honor. 

By Mr. Wolf: 

Q. Is the same type of paper used in the Rules of Civil 
Procedure as is used in Plaintiff's Exhibit No. 1—the same gen¬ 
eral type? 

A. Is this the same type as this [indicating] ? Is that the 
question? 

Q. Yes. 

Mr. Godfrey. What do you mean by “this and this”? 

The Witness. Excuse me. 

Mr. Wolf. I will withdraw the question because I do not 
think there has yet been an answer to my other question about 
the intermediate stage as against the final stage. Read that 
question, please. 

The Reporter (reading): 

“Q. Mr. Farrell, is what is known in the trade as proof an 
intermediate stage of printing or is it the final work in any given 
material?” 

561 The Witness. Speaking for myself, it is not the final I 
work. 

By Mr. Wolf: 

Q. Is there any difference between the word “proof” as used j 
in your trade and the word “proof” as understood according to j 
the usual meaning of the word? 

A. Yes. 

Q. Something to be proven? 

A. Yes. Yes; in the handling of serializations we use the j 
word “proof” merely as something that is going out, to identify j 
the mats that go with it. 

A. And after we had these books made up then we received 
an order to make up both mats and proofs. 

Q. I see. 

562 A. We made the books up from the original type, i 
We used book stock and we printed direct from the type 

so that the thing would be clear and sharp. 

Q. Exhibit 1 is one of those books? 

A. That is it, exactly. 

Q. In its final form? 

A. Yes, sir. 
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Q. After—as you have stated—proofs had been sent three or 
four times, for correction? 

A. Yes, sir. 

Q. Then I ask you again, whether in your opinion Exhibit 1, 
in its final form, as we now have it, is proof or is it not? 1 
A. It is not- 

Mr. Godfrey (interposing). If your Honor please, I will ob¬ 
ject to the question’s becoming argumentative. 

The Court. I overrule the objection. 

The Witness. It is not proof when stated that way or put 
that way. It is not proof. If they asked me to make up proof 
I would not make that up [indicating]; I would make this up 
[indicating]. 

By Mr. Wolf: 

Q. As a matter of fact, they did ask you to make proofs 
on this? 

A. Yes, sir. 

Q. (Interposing.) Pardon me; I have not finished my ques¬ 
tion : Before it was made up didn’t they ask to see proofs? 

563 A. Oh, yes; and I submitted proofs. 

Q. After they were corrected, it was made up in the 
form of Exhibit 1, as the final form for the book? 

A. That is correct. 

Q. Then have I gotten an answer as to whether or not in 
your opinion this is a proof or not? 

The Court. I think he did answer that. 

Mr. Wolf. He did? 

The Witness. Now that I understand your question, this is 
proof [indicating], and that is not proof [indicating]. 

By Mr. Wolf: 

Q. “This” is Exhibit 13 and “that” is Exhibit 1? 

A. Yes. 

564 By Mr. Wolf: 

Q. Can you state, Mr. Farrell—do not answer until 
counsel has had a chance to object and the Court has ruled— 
whether or not the story In Old Chicago, as it appeared—evi¬ 
denced by this photostat, Defendant’s Exhibit 31—in the Hast¬ 
ings Tribune was made up either from the mats or from a ster¬ 
eotype made from the mats or from the proofs submitted—that 
is Exhibit 101—and copied in full and correctly? 

565 The Witness (examining the documents referred to). 
In my opinion the newspaper set their own type. I can 

definitely prove that. 



CLEMENT L. BOUVE VS. TWENTIETH CENTURY-POX FILM CORP. 201 

By Mr. Wolf: 

Q. Sir? 

A. I can definitely prove they set their own type and, there¬ 
fore, they used proof, and they omitted part of the heading 
and also the copyright line. 

Q. Will you point out to his Honor how you are sure or 
how you form the belief, let me say, that they did not use mats 
or stereotypes from the mats? 

A. In the form that it is printed, if they used our mat—I 
would be able to demonstrate it clearly if I had an exact repro¬ 
duction. 

Q. Yes. 

A. More clearly. If they had used our mat, they would 
have received a solid lead cast, all in one piece, in this form 
[indicating], and it would have been reproduced in that form. 
However, they have it broken up. They have split paragraphs. 

It is an entirely different form; and, as I say, if I could 
566 possibly see the original size, I might be able to point 
out that it is a different type. 

Q. All right, use Defendant’s Exhibit No. 30, which is the 
same newspaper, the Hastings Daily Tribune, for April 27th, 
and which carries chapter nine. There you have the exact type, 
because it is the same newspaper; and you have Defendant’s 
Exhibit No. 30 before you. Take that as an example. 

(The documents were examined by the witness.) 

Q. Will you turn to chapter 9 of the proofs and the mats, 
please? 

A. (Examining the documents.) In reference to chapter 9, 
they did not use our heading and they definitely did not use 
our mat—two different styles of type. 

Q. May I direct your attention to the first six lines under 
the words “Chapter 3,” which commence the body of that 
story? 

A. Yes. 

Q. Is the type used in the first six lines on the mat of the 
same size as the remainder of that column? 

A. On the mat it is in larger type. 

Q. Does that same difference show with respect to the first 
six lines as they appeared in the Hastings Tribune? 

A. In the Hastings Tribune all the type is the same. 

Q. All right. What does that indicate to your mind? 

A. That means that they set their own type. 

Q. Yes. Turn to chapter nine of Exhibit 13—the proof. 

(The witness examined the documents indicated.) 
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Q. Will you tell me whether or not—well, you do not 

567 have to tell me because it is obvious and the counsel 
can point out to the Court now the fact that in the 

copying of the proof, the proof bears the copyright notice but 
the article does not. as it appears in the Hastings Tribune? 

Q. May I have that back, please? 

Is that true with respect to each and ever}’ page of Defend¬ 
ant’s Exhibit 31; that is. that it was neither taken from the 
mats nor correctly copied in full from the proofs? 

The Witness. None of them were made from the mats. 

By Mr. Wolf: 

Q. Yes? 

A. The only part of the mat they used was the heading, 
and they changed that; they took out some of the type. They 
used the heading in chapters 1, 2, 3, 4, and took our heading 
and they cast it and they cut out some of the type that was 
in there and put their own wording in. 

And from there on they did not even use that heading any 
more, and reset their own heading. And they left out the 
copyright in each chapter. 

Q. Picking out at random the exhibit marked “W,” of the de¬ 
fendant, in Denver—I think it would be a waste of time to 
take them all—and which has been offered in evidence this 
morning as Defendant’s Exhibit 33, I ask the same question 
with respect to chapter 4 of the story as it appeared in 

568 the Denver Monitor on June 10,1938—this is the exhibit 
formerly marked “W-4” and now marked “Defendant’s 

Exhibit 33-A.” 

A. Let me have the mat, please. 

Q. I am going to give it to you right now, sir [handing the 
mat to the witness]. Here is the mat. Do you have the proof? 
A. No; you have that also. 

Q. All right. I will get it. Here is the mat and here is the 
proof [handing the documents to the witness]. 

The Court. Do you have a copy of the testimony of Colonel 
Bouve there—the direct examination? 

Mr. Godfrey. I think I have it here. 

The Court. Well, I thought perhaps you had it there. 

(The transcript was examined by counsel.) 

The Witness. Chapter 4. here [indicating], and chapter 4 
here [indicating] are not the same; they are different, entirely 
[indicating]. They do not start the same, nor do they end 
the same. 
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By Mr. Wolf: 

Q. What does that indicate to you? 

A. That means that someone reset the story, himself. 

The Witness. Chapter 4 on the mat and Chapter 4 on the— 
What paper is this? 

Mr. Wolf. The Denver Monitor. 

569 The Witness (continuing). In the Denver Monitor 
are not the same. They neither start the same nor do 

they end the same. 

By Mr. Wolf: 

Q. I hand you the photostats of the Dayton Herald and the 
tear sheet of the Dayton Journal [indicating]. Calling your 
attention first to the Dayton Journal which carried In Old 
Chicago, Chapter 1, on April 24, 1938. which has been filed 
here as Defendant s Exhibit No. 0. I ask you whether or 
not that was printed from the mats or stereotypes or from 
mats furnished by you or whether it was printed from proofs; 
and if the latter, I ask you whether the proof was used in its 
entirety. 

A. (Examining the exhibits.) It was not printed from our 
mats, and they have run three chapters on one page, 
here. 

570 Q. All right, sir. 

A. This was not printed from the mats. 

Q. Yes? 

A. None of the type was taken from the mats—the heading 
or otherwise. They might have used the illustrations, them¬ 
selves; as a matter of fact, they would have to; but that is 
about all—the illustrations. 

But none of the type; and they have put three chapters on 
one page, whereas we have them all separate; and they wind 
up—we have, “To be continued,” and they have, “To be con¬ 
tinued in Monday’s Herald.” 

And they have “Copyright 1938,” whereas we have “Copy¬ 
right 1937.” 

Q. Read the entire notice of the Herald, please. 

A. In their paper it is “Copyright 1938, by Twentieth 
Century-Fox Film Corporation.” 

Q. Yes? 

A. And in our proof it is, “Copyright 1937, by Twentieth 
Century-Fox Film Corporation.” 

Q. Is that likewise true with respect to the photostat ex¬ 
hibits of the Dayton Herald which the defendant has offered 
in evidence? 





204 CLEMENT L. BOUVE VS. TWENTIETH CENTURY-FOX FILM CORP. 

A. Yes; they have set their own type. They have 

571 not used the mats in any shape here, and they have 
omitted the copyright line on this one. 

Q. All right, sir. 

A. That is chapter 7. Is that enough? 

Mr. Wolf. Well, I do not think we need to take the time 
to go through each one of these pages, your Honor. I do not 
want to waive the value of the testimony of the witness with 
respect to each page; but he would be here all week if we 
were to take each page of each exhibit. 

The Court. Very well. 

Mr. Wolf. Mr. Godfrey, may it be understood that his tes¬ 
timony would run the same on each page of this material 
which you have introduced into evidence? 

Mr. Godfrey. I think the exhibit speaks for itself. 

By Mr. Wolf: 

Q. Take each page, Mr. Farrell. 

A. Well, that was page 7—the last one. 

The Court. So far as the omission of the word “copyright,” 
and so forth, I do not think it requires an expert as to that. 

Mr. Wolf. Neither the omission nor the date? 

The Court. Yes. 

Mr. Wolf. Never mind, Mr. Farrell. 

572 By Mr. Wolf: 

Q. Mr. Farrell, I hand you the San Francisco Chron¬ 
icle of Wednesday, March 16, or, rather, a tear sheet from it, 
.as photostated, and marked “Defendant’s Exhibit 25,” bearing 
chapter 1 of the serialization of the story In Old Chicago- 

Mr. Godfrey (interposing). That is not exactly the correct 
designation, your Honor. That is what we refer to as the slip 
sheet. 

The Court. Well, identify it by the number of the exhibit, 
and then there is no doubt. 

Mr. Godfrey. Yes, your Honor. I called my opponent’s at¬ 
tention to that. 

By Mr. Wolf: 

Q. All right, I hand you Defendant’s Exhibit No. 25. Will 
you tell me whether that was printed from the stereotypes 
taken from the mats as furnished or whether or not it was 
copied from the proof; and if it was copied from the proof, 
will you tell me whether or not it was correctly and entirely 
copied from the proof? 

A. It was not made from stereotypes from the mats. They 
set their own type. They used the heading from the mat, I 
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might say. They set their own type. And then whereas our 
proof, at the end, reads “Copyright, Twentieth Century-Fox 
Film Corporation, 1937,” they just have plain “Copyright 
1938.” 

Q. And without designation as to whom the copyright would 
run? 

A. It is a different date and does not mention the com¬ 
pany. 

573 Q. All right. I hand you tear sheets of the San Fran¬ 
cisco Chronicle for Tuesday, March 15, 1938, ep seq., 

marked “Defendant’s Exhibit No. 26.” Calling your attention 
again, as typical, to chapter 1, tell me with respect to that, 
please. 

A. They did not use the stereotypes made from the mats. 
They set their own type. Any part of the mat they might 
have used was the illustration, only. They likewise left out 
the Twentieth Century-Fox Film Corporation’s name, and they 
simply have “Copyright 1938,” instead of the complete “Twen¬ 
tieth Century-Fox Film Corporation, copyright 1937.” 

Q. With respect to the Los Angeles Daily News—what is the 
number for the Los Angeles Daily News, please? 

Mr. Godfrey. The tear sheets are Exhibit No. 22. 

By Mr. Wolf: 

Q. With respect to the Los Angeles Daily News, I show you 
the issue of January 3, 1938, chapter 1, and ask you whether 
that was taken from the mats which you sent. 

A. May I have the mat? 

Q. Yes, sir; I am going to hand it to you right now. 

(The tear sheets and the mat were examined by the wit¬ 
ness.) 

Q. I have reference now to the printed material appearing 
in the body of the story. 

A. (Examining the exhibit.) It was not taken from the mat; 
no, sir. It was not taken from the mat. 

Q. From the proof? 

574 A. It was evidently copied from the proof [examining 
the exhibits]. 

Q. How was the chapter designated on that tear sheet? 

A. Chapter 1. 

Q. Was that the figure or the word, on the tear sheet? 

A. In the tear sheet it is a figure. 

Q. And in the proof? 

A. It is a “one.” 

Q. And on the mat? 

A. On the mat it is a “one.” 
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Q. All right. Were any of the Daily News of Los Angeles, 
comprising this same exhibit of the defendants, taken from the 
mats? 

575 A. Some of these seem to be set so close that they 
might have been taken from the mat. I mean they fol¬ 
lowed the style pretty well. 

Q. Let me ask you this question, Mr. Farrell. Possibly it 
will save a lot of time—it will be considered obvious—prob¬ 
ably, and be objected to—If the mats bear a 1937 copyright 
notice, and the newspapers bearing the same installment bear 
1938 copyright notice would it have been possible for the news¬ 
paper to have been printed from that mat? 

Mr. Godfrey. I object as calling for an opinion of the wit¬ 
ness. 

The Court. Overruled. 

The Witness. May I answer? 

Mr. Wolf. Yes. 

Mr. Godfrey. And I also object as being incompetent and 
irrelevant. 

The Court. Overruled. 

The Witness. Yes; printing in its true form, just as it is; 
they can get close to this. 

The Court. By the use of a fine saw can they? 

The Witness. Yes, sir; they can with a fine saw take off 
any part of the mat they wish. 

By Mr. Wolf: 

Q. Will you tell me, if you know, how many of these proof 
sheets and mats were sent to the newspapers by you, that is, 
at the request of the Higwill Matrix Company by Twentieth 
Century-Fox Film Corporation? 

A. I will have to guess; I don’t know. 

Q. Do you know whether over fifty were sent? 

576 A. I believe over fifty; yes, I do. 

Q. And in each instance they bear the notice of copy¬ 
right as typified by these exhibits, Exhibits 100 and 101? 

A. Yes. 

Mr. Wolf. Your witness. 

Cross-examination by Mr. Godfrey: 

Q. Did you personally see these mats actually made from 
these steel-faced patterns? 

A. Yes. 

577 Q. You were actually on the spot at the time they 
were being made up? 

A. I was in the shop while they were being made; I super¬ 
vised the work. 
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Q. I call your attention to Plaintiff’s Exhibit 1 and ask you 
if the material in this exhibit, that is, the paper in the exhibit, 
is the same throughout? 

The Court. I think you should let him see it. 

Mr. Godfrey. Surely. 

The Witness. It is the same type of paper. I cannot speak 
as to its weight or whiteness. 

By Mr. Godfrey: 

Q. You have different weights of paper and different colors? 

A. Yes; there are different weights of paper. 

Q. For example, the chapters 7 and 8 are different from 
chapter 6? 

A. Well, they are both coated stock, which makes them 
identical in our mind for our purposes. You see, we buy this 
paper from printers and we do not know whether they are 
running it all the same weight or not. That is one thing that 
it is impossible to check. You mean between 6 and 7? 

Mr. Godfrey. What was my question? 

The Reporter (reading): 

“Q. For example, the chapters 7 and 8 are different from 
chapter 6?” 

The Witness. They are both what we call coated stock; 
that is all we require. 

579 Q. Is not the fact that material is printed on one side 
an indication of proof? 

A. No, sir. 

Mr. Wolf. Now, if your Honor please, there are certain 
volumes that we would like to argue from when the time comes 
for argument, which I would like to lay a basis for, and I do 
not know whether your Honor will take judicial notice of 
them, or not, and before we close our case I would like to 
know if your Honor will take judicial notice of the House 
reports, House of Representatives reports, the report of that 
committee reporting this bill out of the committee and on to 
the floor? 

The Court. Yes. 

Mr. Wolf. And also the patent laws, which have not been 
referred to yet, but which will be referred to extensively in 
argument. 

The Court. I may have mentioned part of the law- 

Mr. Wolf. And rules and regulations of the Patent Office? 

Mr. Godfrey. W’e have no objection. 

The Court. Well. I will whether you have or not. 

258183—10-14 
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580 At this time, if your Honor please, I would like to 
offer into evidence three original telegrams which have 
been identified by the defendant’s witnesses in their depositions 
and have been marked. One is Defendant’s Deposition Ex¬ 
hibit G taken at Dayton, Ohio, addressed to Charles E. Mc¬ 
Carthy, director of advertising and publicity, signed by Nathan 
Wise, whose deposition was read in the case. 

The Court. Very well. 

Mr. Wolf. One, Exhibit H, attached to the same deposition 
from Wise again to McCarthy, and F, attached to the deposi¬ 
tions taken at Hastings, Nebraska, addressed to the News¬ 
paper Service of the Twentieth Century-Fox Film Corpora¬ 
tion; this is simply signed Rivoli Theater, and was identified 
in those depositions before. Any objection? 

Mr. Godfrey. No ; I have no objection. 

The Court. They will all be admitted. 

(Thereupon the telegram identified as Exhibit G to the 
deposition taken at Dayton, Ohio, was received in evidence 
as Plaintiff’s Exhibit No. 108, the telegram identified as Ex¬ 
hibit H was received and marked “Plaintiff’s Exhibit No. 109,” 
and the telegram identified as Exhibit F was received and 
marked “Plaintiff’s Exhibit 110.”) 

Mr. Wolf. Your Honor, the plaintiff rests with respect to 
our rebuttal testimony. 

587 . Order 

Filed August 7, 1940 


By consent of the parties hereto, it is this 6th day of August 
1940, ordered that plaintiff’s Exhibits 2, 3, 4, 5, 7, 9, 10-A, 
12, 10S, 109, and 110 offered in evidence, be transmitted to the 
United States Court of Appeals for the District of Columbia 
for use in connection with the appeal in the above-entitled 
case. 

Jas. W. Morris, Justice. 

We consent: 

William B. Wolf, 
Attorney for Plaintiff. 

H. L. Godfrey, 

Attorney for Defendant. 
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588 Appellant’s designation of the record on appeal 

Filed July 2, 1940 

***** 

Comes now the defendant and makes and files the follow- j 
ing designation of the record, stating the papers which the 
Clerk will copy into the transcript. 

1. The petition for writ of mandamus, with attached A-l 
form. 

2. The rule to show cause, with marshal’s return. 

3. The answer. 

4. Amendment to answer. 

5. Traverse to defendant’s amended answer. j 

6. Joinder in issue. 

7. Motion to amend the answer. 

8. Order allowing motion to amend answer. 

9. Opinion. 

10. Findings of fact and conclusions of law. 

11. Order directing defendant to register claim of copy¬ 
right. 

12. Notice of appeal, with date of filing. 

13. Order extending time for filing record on appeal. 

14. Order transmitting exhibits to Court of Appeals. 

15. Appellant’s statement of points. 

16. Exhibits: 

Defendant’s Exhibit A. 

Defendant’s Exhibit B. 

Defendant’s Exhibit 10-16, inclusive. 

Defendant’s Exhibit 19. 

Defendant’s Exhibit 22. 

Plaintiff’s Exhibit 1. 

Plaintiff’s Exhibit 13-A-13-T, inclusive. 

17. That part of the reporter’s transcript of evidence and j 
proceedings designated as follows, pages being designated by 

the reporter’s number written by typewriter: 

589 Page 16, line 14 to end of page. 

17, lines 1-4, inclusive. 

29, line 14 to end of page. 

30, lines 1-3, inclusive; 20-28, inclusive. 

31, lines 17-24, inclusive. 

63, lines 12-20, inclusive. 

64, lines 4^13, inclusive. 

65, line 8 to end of page. 

69, lines 13-21, inclusive. 
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71, lines 19-21, inclusive. 

77, line 29. 

78, line 1 to end of page. 

79, lines 1-10, inclusive. 

86, line 29. 

87, line 1 to end of page. 

88, lines 1-28, inclusive. 

137, line 7 to end of page. 

138. lines 1-5, inclusive. 

139. line 13 to end of page. 

140. lines 1-8, inclusive; line 23 to end of page. 

141, line 1 to end of page. 

142, lines 1-4, inclusive. 

145, line 16 to end of page. 

146, lines 1-16, inclusive; 22-26, inclusive. 

147, lines 4r-24, inclusive. 

151, line 27 to end of page. 

152, lines 1-15, inclusive. 

162, line 16 to end of page. 

163, lines 1-10, inclusive; line 29. 

164, lines 1-25, inclusive. 

166, lines 21-27, inclusive. 

210, line 13 to end of page. 

216, line 12 to end of page. 

217, lines 8-15, inclusive. 

220, line 30. 

221, lines 1-9, inclusive. 

225, line 14 to end of page. 

226, line 1 to end of page. 

227, lines 1—3, inclusive; line 10 to end of page. 

228, line 1 to end of page. 

229, line 1 to end of page. 

230, lines 1-16. inclusive; line 28 to end of page. 

231, lines 1-7, inclusive. 

239, lines 7-21, inclusive. 

334, line 20 to end of page. 

335, line 1 to end of page. 

336, lines 1-3, inclusive. 

343, line 25 to end of page. 

344, lines 1-12, inclusive. 

351, line 7 to end of page. 

352, lines 1-25, inclusive. 

363, line 1 to end of page. 

364, lines 1-25, inclusive. 

370, line 22 to end of page. 
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437, lines 5-10, inclusive. 

443, line 1 to end of page. 

444, lines 1-3, inclusive. 

447, line 23 to end of page. 

449, lines 6-11, inclusive. 

590 500 lines 7-10, inclusive; 21-25, inclusive. 

501, line 23 to end of page. 

513, lines 5-9, inclusive. j 

18. This designation of the record. 

Edward M. Curran, 

United States Attorney, j 

William S. Tarver, 

Assistant United States Attorney, 

H. L. Godfrey, 

Attorney, Department of Justice, 

J. F. Mothershead, 

Attorney, Department of Justice, 

Ellis Lyons, 

Attorney, Department of Justice, 

Attorneys for Defendant. 

Service hereof by copy acknowledged this 1st day of July 
1940. 

Wm. B. Wolf, 

Atty. for Plaintiff. 

Memorandum 

\ 

July 9, 1940 

Time within which appellee may file designation of additional; 
portions of record, extended for a period of ten days from above- 
mentioned date. 

591 Designation by appellee of additional portions of the 

record, proceedings, and evidence to be included in the j 
record on appeal 

j 

Filed July 17, 1940 


Now comes Twentieth Century-Fox Film Corporation, ap¬ 
pellee in the above entitled cause, and designates parts of the 
record to be included in the transcript in addition to those des¬ 
ignated by appellant, such additional portions being deemed 


I 
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necessary and material for a determination of questions raised 
on appeal, namely: 

1. The entire testimony of all of the witnesses for both sides 
in this cause, as transcribed by the reporter. 

2. The depositions or such parts thereof as were admitted 
into evidence, of all of the witnesses in this cause. 

3. All exhibits of Plaintiff which were admitted into evidence. 

4. This designation of record. 

Fulton Brylawski, 

Simon Fleishman, 

Wm. B. Wolf, 

Counsel for Appellee. 


Service of above by copy acknowledged this 17 day of July 
1940. 


William S. Tarver, 
Asst. U. S. Atty. — Atty. for def. 


592 District Court of the United States for the 

District of Columbia 


United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify the 
foregoing pages numbered from 1 to 591, both inclusive (ex¬ 
cepting Transcript of Proceedings, as to the accuracy of which 
counsel has certified), to be a true and correct transcript of 
the record, according to directions of counsel herein filed, 
copies of which are made part of this transcript, in cause No. 
89881, At Law, wherein United States of America on the rela¬ 
tion of Twentieth Century-Fox Film Corporation, a corpora¬ 
tion, is Plaintiff, and Clement L. Bouve, as Register of Copy¬ 
rights, is Defendant, as the same remains upon the files and 
of record in said Court. 

In testimony wdiereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 7th day of August 1940. 

[seal] Charles E. Stewart. 

Clerk. 

By Chas. B. Coflin, 

Asst. Clerk. 

832 United States Court of Appeals for the District of 
Columbia. Filed Aug. 7, 1940. Joseph W. Stewart, 

Clerk. 
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United States Court of Appeals for the District of Columbia 

No. 7741 

Clement L. Bouve, As Register of Copyrights, appellant 

v. 

Twentieth Century-Fox Film Corporation, a 
Corporation, appellee 

Stipulation 

It is stipulated by and between counsel that the attached 
plain tiff’s exhibits 6, 8, 10, and 11 are the identical exhibits 
offered in evidence during the trial of this case; that these 
exhibits may be considered by the United States Court of 
Appeals for the District of Columbia as though certified by 
the Clerk of the District Court for the District of Columbia, 
treated as physical; and that these exhibits may thereafter be 
returned to the custody of the Register of Copyrights and 
that in the event of further appeal or rehearing these records 
will be available and supplied by the defendant at plaintiff’s 
request. 

(s) Wm. B. Wolf, 
Attorney for Appellee-Plaintiff. 
'(s) H. L. Godfrey, 
Attorney for Appellant-Defendant. 

August 5, 1940. 

833 United States Court of Appeals for the District of Co¬ 
lumbia. Filed Aug. 12,1940. Joseph W. Stewart, Clerk. 

United States Court of Appeals for the District of Columbia 

No. 7741 

Clement L. Bouve, as Register of Copyrights, appellant 

v. 

Twentieth Century-Fox Film Corporation, a Corporation, 

appellee 

Appellant’s designation for printing record 

Now comes the appellant in the above appeal and directs 
the clerk to print the record in said cause as filed except the 
following parts thereof which the clerk is directed to omit: 

1. Page 7, one of the two identical A-l forms. 

2. Page 47, line 2 to end of page. 
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3. Pages 48 to 60, inclusive. 

4. Page 61, lines 1 to 6, inclusive. 

5. Page 62, line 5 to end of page. 

6. Pages 63 to 72, inclusive. 

7. Page 73, lines 1 to 16, inclusive; line 22 to end of page. 

8. Page 74, lines 1 to 13, inclusive. 

9. Page 75, line 4 to end of page. 

10. Page 76, lines 1 to 16, inclusive; line 25 to end of page. 

11. Pages 77 to 107, inclusive. 

12. Page 108, lines 1 to 5, inclusive; line 21 to end of page. 

13. Page 109, lines 1 to 3, inclusive; line 14 to end of page. 

14. Page 110, lines 1 to 7, inclusive. 

15. Page 111, lines 1 to 12, inclusive; line 18 to end of 
page. 

834 16. Pages 112 to 113, inclusive. 

17. Page 114, lines 1 to 12, inclusive; line 22 to end of 

page. 

18. Page 115. 

19. Page 116, lines 1 to IS. inclusive; line 22 to end of page. 

20. Pages 117 to 121, inclusive. 

21. Page 122. lines 1 to 22, inclusive. 

22. Page 124, line 11 to end of page. 

23. Pages 125 to 130. inclusive. 

24. Page 131, lines 1 to 23, inclusive. 

25. Page 133, last line. 

26. Pages 134 to 181, inclusive. 

27. Page 183, line 6 to end of page. 

28. Page 184, lines 1 to 12. inclusive. 

29. Page 185, lines 9 to 22, inclusive. 

30. Page 187, line 5 to end of page. 

31. Pages 188 to 189, inclusive. 

32. Page 190, lines 1 to 15, inclusive. 

33. Page 191, lines 17 to 21, inclusive; line 27 to end of page. 

34. Page 192. lines 1 to 3. inclusive; line 25 to end of page. 

35. Pages 193 to 195, inclusive. 

36. Page 196, lines 1 to 26, inclusive. 

37. Page 197, line 20 to end of page. 

38. Pages 198 to 205, inclusive. 

39. Page 206, lines 1 to 16, inclusive. 

40. Page 207, lines 11 to 28, inclusive. 

41. Page 208, lines 26 to 29, inclusive. 

42. Page 209. 

43. Page 210, lines 1 to 20, inclusive; lines 28 to 29, inclu¬ 
sive. 


44. Pages 211 to 253. inclusive. 
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835 45. Page 254, lines 1 to 7, inclusive. 

46. Pages 255 to 259, inclusive. 

47. Page 260. lines 1 to 11, inclusive. 

48. Page 261, lines 1 to 7, inclusive; line 16 to end of page. 

49. Pages 262 to 26S, inclusive. 

50. Page 269, lines 1 to 13, inclusive. 

51. Page 271, lines 4 to 9, inclusive. 

52. Page 275, line 8 to end of page. 

53. Pages 276 to 282, inclusive. 

54. Page 283, lines 1 to 6, inclusive; line 22 to end of page. 

55. Pages 284 to 288, inclusive. 

56. Page 289, lines 1 to 14, inclusive; line 27 to end of page. 

57. Pages 290 to 377, inclusive. 

58. Page 378, lines 1 to 19, inclusive. 

59. Page 380, line4 to end of page. 

60. Pages 381 to 386, inclusive. 

61. Page 387, lines 1 to 22, inclusive. 

62. Page 388, line 17 to end of page. 

63. Pages 389 to 394, inclusive. 

64. Page 395, lines 1 to 6, inclusive. 

65. Page 396, line 26 to end of page. 

66. Pages 397 to 405, inclusive. 

67. Page 406, lines 1 to 21, inclusive. 

68. Page 408, line 26 to end of page. 

69. Pages 409 to 413, inclusive. 

70. Page 414, lines 1 to 23, inclusive. 

71. Pages 415 to 480, inclusive. 

72. Page 481, line 11 to end of page. 

73. Pages 482 to 486, inclusive. 

74. Page 488, line 4 to end of page. 

75. Pages 489 to 490, inclusive. 

836 76. Page 491, lines 1 to 18, inclusive. 

77. Page 492, line 6 to end of page. 

78. Page 493, lines 1 to 5, inclusive; line 12 to end of page. 

79. Pages 494 to 543, inclusive. 

80. Page 544, lines 1 to 2, inclusive; lines 11 to 20, in¬ 
clusive ; line 26 to end of page. 

81. Page 545, lines 1 to 21, inclusive. 

82. Pages 546 to 556, inclusive. 

83. Page 557, lines 1 to 4, inclusive; line 10 to end of page. 

84. Pages 558 to 586, inclusive. 

85. Pages 592a to 831, inclusive, comprise plaintiffs Ex¬ 
hibits 1, 2, 3, 4, 5, 7, 9, 10-A, 12, 13, 108, 109, 110, and de¬ 
fendant’s Exhibits 10, 13, and 22. These exhibits, treated as 
physical by Orders of June 26 and August 7, 1940, are avail- 
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able for consideration by the Court. Plaintiff’s Exhibits 6, 
8, 10, and 11 are before the Court by stipulation of the parties 
and treated as physical. 

(S) Edward M. Curran, 

Edward M. Curran, 

United States Attorney, 

(S) William S. Tarver, 

William S. Tarver, 

Assistant United States Attorney, 

(S) H. L. Godfrey, 

H. L. Godfrey, 

Attorney, Department of Justice, 

(S) J. F. Mothershead, 

J. F. Mothershead, 

Attorney, Department of Justice, 

Attorneys for Appellant. 

Copy received August 12, 1940. 

Fulton Brylowski, 
Attorney for Appellee. 

837 United States Court of Appeals for the District of 
Columbia. Filed Aug. 19, 1940. Joseph W. Stewart, 

Clerk. 

In the United States Court of Appeals for the District of 

Columbia 

Special Calendar No. 7741 

Clement L. Bouve, as Register of Copyrights, appellant 

vs. 

Twentieth Century-Fox Film Corporation, a Corporation, 

appellee 

Opposition to appellant’s designation for printing record 

Now, comes the appellee in the above-entitled cause by Fulton 
Brylawski, his attorney, in opposition to appellant’s designa¬ 
tion for printing, and directs the Clerk to include in the printed 
record the following parts which appellant designated for ex¬ 
clusion, such parts being considered by appellee as material to 
the determination of the questions raised on appeal. 

1. Include on page 7 the reverse side of one of the identical 
A-l forms. 

2. Include on page 62, lines 5 to 19, inclusive. 

3. Include on page 63, the entire page except lines 8, 9, and 10. 
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4. Include page 64 in its entirety. 

5. Include page 65 in its entirety excepting lines 14, 15, 16. 

6. Include pages 66 and 67 in their entirety. 

7. Include on page 68, lines 1 to 23, inclusive. 

8. Include on page 69, lines 3 to 11, inclusive, and line 29. 

9. Include pages 70 and 71 in their entirety. 

10. Include on page 72, lines 1 to 22, inclusive, and lines 26 to 
29 inclusive. 

11. Include on page 73, lines 1 to 16, inclusive, and lines 22 
to the end of the page. 

838 12. Include on page 74, lines 1 to 5 inclusive. 

13. Include on page 77, lines 16, 17, 18, 27, 28, and 29 

inclusive. 

14. Include on page 78. lines 1 to 10 inclusive. 

15. Include on page 79, lines 3 to 20 inclusive and lines 28 
and 29. 

16. Include on page 80, lines 1 to 20 inclusive, and lines 
25 to 29 inclusive. 

17. Include pages 81, 82, 83, and S4 in their entirety. 

18. Include on page 85, lines 1 to 4 inclusive. 

19. Include on page 86, lines 5 to 11 inclusive, and 15 to 21 
inclusive. 

20. Include on page 87, lines 20 to 29 inclusive. 

21. Include on page 88, lines 1, 4, 5, and lines 9 to 25 in¬ 
clusive, and lines 27 to 29 inclusive. 

22. Include on page S9 in its entirety. 

23. Include on page 90, lines 1 to 5 inclusive, and lines 25 
to 29 inclusive. 

24. Include on page 91. line 1, lines 9 to 15 inclusive and 
lines 21 to 29 inclusive. 

25. Include on page 92, lines 11 through 29 inclusive. 

26. Include on page 93, lines 1 to 13 inclusive. 

27. Include on page 94, lines 7 through 11 inclusive, and 
lines 21 through 26 inclusive. 

27A. Include on page 95, lines 6 through 8, and lines 11 
through 29 inclusive. 

28. Include on page 96, lines 8 through 24 inclusive. 

29. Include on page 97, lines 28 and 29. 

30. Include on pages 98, 99, and 100 in their entirety. 

31. Include on page 101, lines 1 through 26 inclusive. 

32. Include on page 102, lines 2 through 24, inclusive. 

33. Include on page 103, lines 18 through 29 inclusive. 

839 34. Include on page 104, lines 1 2, and 8 through 11, 
inclusive, and lines 14, 15, inclusive, and lines 26 and 

27, inclusive. 
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35. Include on page 105, lines 16 through 23, inclusive, and 
lines 27 and 2S, inclusive. 

36. Include on page 106, lines 1, 2, and 3. 

37. Include on page 108, lines 21 through the end of the 
page. 

38. Include pages 109 and 110 in their entirety. 

39. Include on page 111, lines 1 to 12, inclusive, lines 18, 
and line 28. 

40. Include on page 112, lines 1 through 7, inclusive, and 
14 through 28, inclusive. 

41. Include on page 115, lines 11 through 24, inclusive. 

42. Include on page 116, lines 22 through 26, inclusive. 

43. Include on page 117, lines 3 through the end of the 
page. 

44. Include page 118 in its entirety. 

45. Include on page 119, lines 1 to 9, inclusive, and lines 17 
through the end of the page. 

46. Include on page 120, lines 1 to 9, inclusive, and lines 
14 to 19, inclusive. 

47. Include on page 124, lines 1 through 28, inclusive. 

48. Include on page 125, lines 4 through 13, lines 22 and 26 
through 28, inclusive. 

49. Include on page 126, lines 9 through 19, inclusive, and 
lines 23 and 24, inclusive. 

50. Include on page 127. lines 12 and 16 through the end 
of the page. 

51. Include on page 12S, lines 1 through 14, inclusive, and 
lines 22 through 29, inclusive. 

52. Include on page 129. lines 1, 2, 3, and lines 12 through 
the end of the page. 

840 53. Include on page 130. lines 1 to 25, inclusive. 

54. Include on page 131, lines 1 to 23. inclusive. 

55. Include on page 136. line 13 and lines 21 through 29. 

56. Include on page 137, lines 1 through 28, inclusive. 

57. Include on page 138, lines 2 through the end of the page. 

58. Include page 139 in its entirety. 

59. Include on page 140, lines 1 to 4, inclusive. 

60. Include on page 143, lines 2 to 25. inclusive . 

61. Include on page 144. lines 2 and 3, lines 7 through 16. 
inclusive, lines 21 through 23, inclusive, lines 26 and 27, inclu¬ 
sive. 

62. Include on page 145, line 2, lines 8 through the end of 
the page. 

63. Include pages 146, 147, 148, 149, 150, 151 in their en¬ 
tirety. 


CLEMENT L. BOUVE VS. TWENTIETH CENTURY-FOX FILM CORP. 219 

64. Include on page 152, lines 1 and 2, and lines 16 through 
19, inclusive. 

65. Include on page 153, lines 12 to 25, inclusive. 

66. Include on page 154, lines 20 through the end of the 
page. 

67. Include on page 155, lines 1 through 8, inclusive, and 
line 12. 

68. Include on page 170, line 10, through the end of the 
page. 

69. Include page 171 in its entirety. 

70. Include on page 172, lines 1 through 18, inclusive. 

71. Include on page 174, lines 12 through 18, inclusive. 

72. Include on page 176, lines 5 through 11, inclusive. 

73. Include on page 178, lines 22 and 23. 

74. Include on page 179, lines 2 and 3. 

75. Include on page 183, lines 6, through the end of the 
page. 

76. Include on page 184, lines 1 through 12, inclusive. 

77. Include on page 185, lines 9 through 22, inclusive. 

78. Include on page 187, lines 5, through the end of the page. 

79. Include on page 188, lines 1 through 19, inclusive. 

80. Include on page 191, lines 17 through 21, inclusive, and 

lines 27 to the end of the page. 

841 81. Include on page 192, line 25 through the end of 

the page. 

82. Include pages 193 and 194 in their entirety. 

83. Include on page 195, lines 1 through 14, inclusive. 

84. Include on page 197, lines 20 through the end of the 
page. 

85. Include pages 19S and 198A in their entirety. 

86. Include on page 200, lines 17 to end of the page. 

87. Include on page 201, lines 11 through 22, inclusive. 

8S. Include on page 203, lines 7 through the end of the 
page. 

89. Include page 204 in its entirety. 

90. Include on page 205, lines 1 through 26, inclusive. 

91. Include on page 206, lines 13 through 16. inclusive. 

92. Include on page 207, lines 11 through 28, inclusive. 

93. Include on page 208. lines 26 through 29, inclusive. 

94. Include page 209 in its entirety. 

95. Include on page 210, lines 1 to 20, inclusive, and lines 
28 and 29. 

96. Include page 211 in its entirety. 

97. Include on page 212, lines 1 through 14, inclusive. 

98. Include on page 213, lines 22 to 29, inclusive. 
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99. Include on pages 214, 215, and 216 in their entirety. 

100. Include on page 217, lines 1 through 8, inclusive, lines 
19 through 20 inclusive, and lines 23 through 29, inclusive. 

101. Include on page 218, line 14 to the end of the page. 

102. Include pages 219 and 220 in their entirety. 

103. Include on page 221, lines 1 through 6, and lines 13 
through 17. 

104. Include on page 222. line 19 to the end of the page. 

105. Include on page 223, lines 1 to 3, inclusive, and lines 
13 to 21 inclusive. 

106. Include on page 233, line 21 to the end of the page. 

107. Include pages 234, 235, and 236 in their entirety. 

107A. Include on page 237, line 15 through the end of the 

page. 

107B. Include pages 238 and 239 in their entirety. 
842 108. Include on page 240, lines 1 to 24, inclusive. 

109. Include on page 241, lines 4 through the end of 

the page. 

110. Include page 242 in its entirety. 

111. Include page 243, line 1, lines 16 through 19, inclusive, 
lines 27 and 28. 

112. Include pages 244, 245, 246, 247, 248, 249, 250, 251, and 
252 in their entirety. 

113. Include on page 253, lines 1 to 25, inclusive. 

114. Include on page 254, lines 1 to 7, inclusive. 

115. Include on page 258, lines 3 to 20. inclusive. 

116. Include page 259 in its entirety. 

117. Include on page 260, lines 1 to 11, inclusive. 

117A. Include on page 61, lines 1 to 7, inclusive. 

118. Include on page 268, lines 27 to 29, inclusive. 

119. Include on page 269, lines 1 to 9, inclusive. 

120. Include on page 271, lines 4 to 9, inclusive. 

121. Include on page 275, line 8 through the end of the page. 

122. Include on page 277, line 6 through the end of the page. 

123. Include on page 278 in its entirety. 

124. Include page 279 in its entirety. 

125. Include on page 280, lines 1 to 4, inclusive. 

126. Include on page 281, line 21 through the end of the page. 

127. Include page 282 in its entirety. 

128. Include on page 283, lines 1 to 6, inclusive, and 22 to 
the end of the page. 

129. Include on page 284, lines 1 to 4, inclusive, and 7 to the 
end of the page. 
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130. Include on page 285, lines 1 to S, inclusive, and 11 to 
the end of the page. 

131. Include page 286 in its entirety. 

132. Include on page 287, lines 1 to 26, inclusive. 

843 133. Include on page 288, lines 9 through the end of 
the page. 

134. Include on page 289, lines 1 to 14, inclusive, and lines 
27 to 29, inclusive. 

135. Include pages 290, 291, 292, 293, 294, 295, 296, 297, 298, 
299, 300, and 301 in their entirety. 

136. Include on page 302, lines 5 to the end of the page. 

137. Include pages 303 and 304 in their entirety. 

138. Include on page 305, lines 1 to 24, inclusive, lines 28 
and 29, inclusive. 

139. Include pages 306 and 307 in their entirety. 

140. Include on page 308, lines 1 to 23, inclusive. 

141. Include on page 309, lines 2 to 5, inclusive, lines 9 to 
11, inclusive, lines 25 to 29, inclusive. 

142. Include pages 310 and 311 in their entirety. 

143. Include on page 312, lines 1 to 16, inclusive, and 27 
through the end of the page. 

144. Include pages 313 and 314 in their entirety. 

145. Include on page 315, lines 1 to 22, inclusive. 

146. Include on page 317, lines 2 through the end of the 
page. 

147. Include page 318 in its entirety. 

148. Include page 319, lines 1 to 11, inclusive, and lines 16 
through the end of the page. 

149. Include page 320 in its entirety. 

150. Include on page 321, lines 1 to 18, inclusive, and lines 
23 through the end of the page. 

151. Include page 322 in its entirety. 

152. Include on page 323, lines 1 through 14, inclusive, and 
lines 27 through 29, inclusive. 

153. Include pages 324, 325, 326, and 327 in their entirety. 

154. Include on page 328, lines 1 to 25, inclusive. 

155. Include on page 330, lines 10 to the end of the 
page. 

844 156. Include pages 331, 332, 334, 335, 336, 337, 338, 
339, and 340 in their entirety. 

157. Include on page 341, lines 1 through 28, inclusive. 

158. Include on page 342, lines 4 through the end of the 
page. 

159. Include pages 343, 344, 345, 346, 347, 348, 349, 350, 
351, and 352 in their entirety. 
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160. Include on page 353, lines 1 through 26, inclusive. 

161. Include page 354 in its entirety. 

162. Include on page 355, lines 1 through 2S, inclusive. 

163. Include on page 356, lines 20 through 21, inclusive, and 
line 28. 

164. Include pages 357, 358, and 359 in their entirety. 

165. Include on page 360. lines 1 through 24, inclusive. 

166. Include on page 361, lines 8 through the end of the 
page. 

167. Include pages 362, 363. and 364 in their entirety. 

168. Include pages 365, 366, 367, 368, 369, 370, 371, and 
372 in their entirety. 

169. Include on page 373, lines 1 through 13, inclusive. 

170. Include on page 375, lines 11 and 12, inclusive, and 22 
through the end of the page. 

171. Include on page 376, lines 1 through 24, inclusive. 

172. Include on page 377, lines 7 through 10, inclusive, and 

19 through the end of the page. 

173. Include on page 378, lines 1 through 19, inclusive. 

174. Include on page 380, lines 4 through 10, inclusive. 

175. Include on page 381, lines 3 to the end of the page. 

176. Include page 382 in its entirety. 

177. Include on page 383, lines 1 to 3, inclusive. 

178. Include on page 385, lines 16 to the end of the page. 

179. Include page 386 in its entirety. 

180. Include on page 3S7, lines 1, and 7 to 22, inclu¬ 
sive. 

845 181. Include on page 396, lines 26 through the end of 

the page. 

182. Include on page 397, line 1 and lines 7 to 11 inclusive, 
and lines 23 through the end of the page. 

1S3. Include on page 415, lines 1 to 16, inclusive. 

184. Include on page 428, lines 3 to 26. inclusive. 

185. Include on page 435, lines 18 to 28, inclusive. 

186. Include on page 436. lines 1 to 24, inclusive. 

187. Include on page 43S, line 29. 

188. Include on page 439, lines 1 to 16. inclusive. 

189. Include on page 440, lines 2 to 11. inclusive, and lines 
27 to 29. inclusive. 

190. Include on page 441, lines 1 to 12. inclusive, and line 29. 

191. Include on page 442, lines 1 to 3, inclusive. 

192. Include on page 443, lines 12 to 29, inclusive. 

193. Include on page 447, lines 17 through the end of the 
page. 
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194. Include page 448 in its entirety. 

195. Include on page 449, lines 1 to 6, inclusive, 17 and 18, 
26 to 29, inclusive. 

196. Include on page 450, lines 1 to 12, inclusive. 

197. Include on page 451, lines 8 through the end of the page. 

198. Include on page 452, lines 1 to 29, inclusive. 

199. Include on page 464. lines 6 through 27, inclusive. 

200. Include on page 467, lines 5 through 20, inclusive. 

201. Include on page 493. lines 12 through 17, inclusive. 

202. Include pages 49S. 499,500,502,503.504.505, in their en¬ 
tirety. 

203. Include on page 506, lines 1 to 11, inclusive, and 13 
through the end of the page. 

204. Include page 507 in its entirety. 

205. Include on page 508, lines 8 and 9, and line 29. 

206. Include on page 509, lines 1 through 6. inclusive. 

207. Include on page 510, lines 2 through 8, inclusive. 
S46 208. Include on page 512, lines 15 through the end of 

the page. 

209. Include page 513 in its entirety. 

210. Include page 514, line 1. 

211. Include on page 538, lines 22 through the end of the 
page. 

212. Include pages 539 and 540 in their entirety. 

213. Include on page 541. lines 1 through 17. inclusive. 

214. Include on page 544, lines 16, 20, 26, and 27, inclusive. 

215. Include on page 545, lines 1 through 17, inclusive. 

216. Include pages 546. 547, 548, 549, 550, 551, 552, 553, 554, 
555. 556 in their entirety. 

217. Include on page 557, lines 1 through 4, inclusive, and 10 
through the end of the page. 

218. Include on page 558, lines 1 through 13, inclusive, and 
lines 26 and 27, inclusive. 

219. Include page 559 in its entirety. 

220. Include on page 561, lines 1 through 10, inclusive, and 
lines 25 through the end of the page. 

221. Include pages 560 and 562 in their entirety. 

222. Include on page 563, lines 1 through 13, inclusive. 

223. Include on page 564, lines 17 through 24, inclusive. 

224. Include on page 565, lines 7 through the end of the 
f P^e. 

225. Include page 566 in its entirety. 

226. Include page 567. lines 1 through 10, inclusive, and 13 
through the end of the page. 

258183—40-15 
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227. Include on page 568, lines 1 through 9, inclusive, lines 
15 through 21, inclusive, and lines 25 through 27, inclusive. 

228. Include on page 569, lines 1 through 3, inclusive, lines 12 
through 23, inclusive. 

229. Include on page 570, lines 6 through the end of 

847 the page. 

230. Include on page 571 lines 1 through 22. inclusive. 

231. Include pages 572, 573, 574, and 575 in their entirety. 

232. Include on page 576, lines 1 through 7, inclusive, and 
lines 27 through 29 inclusive. 

233. Include page 577 in its entirety. 

234. Include on page 579, lines 2 through 4 and 12 through 
the end of the page. 

235. Include on page 580, lines 3 through 26 inclusive. 

Twentieth Century-Fox Film Corporation, 
By Fulton Brylawski, 

Fulton Brylawski, Counsel. 

Fulton Brylawski, 

William B. Wolf, 

Simon Fleishman, 

Counsel for Appellee. 

848 United States Court of Appeals for the District of 
Columbia. Filed Aug. 23, 1940. Joseph W. Stewart. 

Clerk. 

United States Court of Appeals for the District of Columbia 

No. 7741 

Clement L. Bouve, as Register of Copyrights, appellant 

v. 

Twentieth Century-Fox Film Corporation, a Corporation, 

appellee 

Appellant's counter designation for printing the record 

Now comes the appellant in the above-entitled appeal and 
directs the clerk to include in the printed record the following 
additional parts: 

1. Page 50S, lines 10 to 24, inclusive. 

2. Page 509, lines 7 to 13, inclusive. 

3. Page 510, line 26 to end of page. 
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4. Page 511, lines 1 to 28, inclusive. j 

5. Page 512, lines 1 to 12, inclusive. 

(S) Edward M. Curran, j 

Edward M. Curran, 

United. States Attorney, 

(S) William S. Tarver, j 

William S. Tarver, 

Assistant United States Attorney, 

(S) H. L. Godfrey, I 

H. L. Godfrey, \ 

Attorney, Department of Justice, 

(S) J. F. Mothershead, 

J. F. Mothershead, j 

Attorney, Department of Justice, 

Attorneys for Appellant, j 

Copy received August 23, 1940. 

(S) Fulton Brylawski, 

Attorney for Appellee, j 

[Endorsement on cover.] No. 7741. Bouve, Appellant, vs. | 
Twentieth Century-Fox Film Corp. United States Court of I 
Appeals for the District of Columbia. Filed Aug. 7, 1940. j 
Joseph W. Stewart, Clerk. 
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In the United States Court of Appeals for the 
District of Columbia 


No. 7741 —Special Calendar 

Clement L. Bouve, as Register of Copyrights, appellant 

v. 

Twentieth Century-Fox Film Corporation, a Corporation 


BRIEF FOR APPELLANT 


JURISDICTION 

On February 17,1938, appellee filed a petition in the District 
Court of the United States for the District of Columbia (R. 
1-5), seeking a writ of mandamus to compel appellant, Regis¬ 
ter of Copyrights, to register appellee’s claim of copyright in a 
certain literary work. The jurisdiction of the District Court 
rested on the provisions of Section 24 of the Judicial Code, as 
amended. 2S U. S. C. § 41 (7); Section 764 of the Revised 
Statutes of the District of Columbia, March 3, 1927, 44 Stat. 
1394, c. 364; and Title 28 of the D. C. Code (1929) § 57. This 
is an appeal (R. 22) from an order of the District Court di¬ 
recting appellant to register the claim of copyright (R. 21-22). 
The jurisdiction of this court rests on Section 128 of the 
Judicial Code, as amended, 28 U. S. C. § 225. 

STATEMENT 

Twentieth Century-Fox Film Corporation, the appellee, i 3 
the copyright proprietor of a "serialization” (R. 107, 191) en¬ 
titled "In Old Chicago” (Plff. Ex. 1; Fdg. 1, R. 19-20). The 
serialization was originally set up on linotype (R. 190). The 
type was then cast into a mold or pattern from which "page 
proof” was printed on "news stock” and distributed to news- 

(l) 
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papers (R. 43, 44, 194^195, 197; Plff. Ex. 13-A-13-T). The 
serialization was also printed on “coated stock” (R. 197-199) 
from the same type prior to molding (R. 194) and bound to¬ 
gether with light staples between separate paper covers (Plff. 
Ex. 1; R. 178). Both “news stock” and “coated stock” are 
used for the making of “proof” (R. 198-199; cf. R. 106, 178). 
Copies in the bound form, “quite small in number,” were 
offered for sale to the public on December 30. 1937, with notice 
of copyright (Fdg. 2, R. 20; R. 31-36, 46-68). 

As appears from “the face” of the bound material, “the 
purpose was to have it published in installments in period¬ 
icals” (Fdg. 4. R. 20). Even before the “public” sale, on De¬ 
cember 30, 1937, the serialization was sent to one newspaper 
and thereafter, in March and April 1938, to a large number 
of others (Deft. Ex. A, R. 25; Plff. Ex. 13-A, 13-T). Ten 
chapters appeared in one newspaper before application for 
registration (R. 107-108; Deft. Ex. 22). The form of the 
installments as published in the newspapers was substantially 
identical with that of the pages bound for sale (Deft. Ex. 22; 
cf. Plff. Ex. 1; R. 197, 200-208). 

Section 12 of the Copyright Act requires that after copy¬ 
right in any work has been secured by publication with notice 
of copyright, two copies of the “best edition” of the work 
“then available” shall be “promptly deposited” in the Copy¬ 
right Office and “if such work be a contribution to a period¬ 
ical, for which contribution special registration is requested, 
one copy of the issue or issues containing such contribution.” 
Section 61, so far as material here, provides that the Register 
shall receive a fee of two dollars for the registration of each 
work subject to copyright. 

On January 13, 1938, the appellee deposited in the Copy¬ 
right Office two copies of the material offered for sale (Plff. 
Ex. 1), applied for registration of the claim of copyright as 
“a book” on Form A-l, 1 and tendered two dollars in pay¬ 
ment of the registration fee (Fdg. 3, R. 20). The Register of 
Copyrights refused registration upon the ground that the ma¬ 
terial was not “a book” but “page proof” of twenty “con- 

1 Form A-l (Ex. A, R. 6-7) is the application form required by the 
Copyright Office when the material deposited is “a book.” 
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tributions to periodicals” within the meaning of Section 12 
of the Copyright Act. The Register concluded that each 
“contribution” must be separately registered on Form A-5, 2 
in which case the appellee would be required to pay twenty 
registration fees of two dollars each (Fdg. 4, R. 20; R. 3-4, 
15). 3 Thereupon, this suit was instituted to compel the 
Register to grant registration in accordance with the ap¬ 
plication. 

The District Court found that the bound material “has some 
of the characteristics of ‘page proof.’ The sheets are printed 
on one side only; each page has a separate copyright notice 
and a resume of the preceding pages; the statement ‘to be con¬ 
tinued’ is used at the end of the chapters; there is an absence 
of pagination; different grades of paper are used; * * *” 

and “It is apparent from the face” of the material that “the 
purpose was to have it published in installments in periodicals” 
(Fdg. 4, R. 20; R. 106-108, 178-179). 

The only difference which the court found between the mate¬ 
rial in question and page proof of contributions to periodicals 
was that “the sheets of page proof are bound together in the 
form of a book” (Fdg. 4, R. 20) / 

*Form A-5 (Deft. Ex. 10. R. 29-30) is the application form required 
for registration of a contribution to a newsimper or periodical. 

* In refusing registration, the Register referred to his two prior decisions 
with respect to similar material (Deft. Exs. 10, 13) in which appellee 
claimed copyright. Registration in those cases had been refused for 
reasons identical with those in the case at bar and for the further reason 
that the form of copyright notice did not comply with the requirements 
of the Act (Deft. Exs. 12. 14. 15, 16. R. 27-29). The refusal of registration 
was acquiesced in by appellee. 

In his answer to the present bill, the Register also took the position 
that, even if the work were “a book,” the copies deposited were not the 
‘‘best edition” (It. 15). 

4 The appellee introduced evidence to show that, prior to the publication 
of the material in question, several kinds of “proof" were received from 
the printer, the first being the “galley proof,” the second the “working proof” 
set up according to a lay-out furnished the printer on which corrections 
were made, and the last a “final proof,” and that no copies of the material 
in question were sent to the newspapers (R. 37). The appellee then sought 
to prove that in the handling of serializations the word “proof” is used 
only to describe the materials sent out to the newspapers to identify the 
mats (R. 199) and, further, that “in the trade” “proof” is an “intermediate 
stage of printing,” that a “book" is the “final form" of the material, that 
the material in question was (necessarily) the "final form for the book” 
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The publication of the “sheets of page proof” in bound form, 
the court found, was made “as a requisite for bringing suit to 
enforce registration” (Fdg. 2, R. 20). There is no suggestion 
in the record of any other purpose. 

On these facts, the District Court held that the appellee 
was entitled to the relief sought and directed the appellant to 
grant registration as a “book” on an A-l form (R. 21-22). 
The court observed in its opinion (R. 18-19) that the powers 
of the Register of Copyrights in respect to registration were 
“analogous to the powers of the Postmaster General in admit¬ 
ting articles in the mail and of the Register of Deeds in re¬ 
cording instruments” (R. 19). In this view, the court held 
that the Register had “no power to refuse to register any 
copyright that is entitled to registration under the law”; that 
whether appellee had complied with the law was a “question 
of fact”; and that “any finding of fact or conclusion of law on 
the part of the Register of Copyrights are not binding on the 
court” (R. 19). The court further held that the appellee had 
obtained a copyright by publication with notice (R. 18-19) ; 
that the claim of copyright was entitled to registration as a 
book; and that the copy offered for registration was the “best 
edition” since it was the “only complete edition” (R. 19).* 
The court made separate findings of fact (R. 19-21) and con¬ 
clusions of law (R. 21). 

STATUTES INVOLVED 

The pertinent provisions of the Copyright Act (Act of 
March 4, 1909, c. 320, 35 Stat. 1075, U. S. C. Tit. 17) are set 
forth in the Appendix, infra, pp. 28-30. 

(as distinguished from the final form of publication in the newspapers), 
and that therefore the material was a “book” (R. 198-200). 

The District Court rejected appellee’s position in its finding as to the 
resemblance between this material and “page proof’ and in its description 
of the material as “sheets of page proof bound together in the form of a 
book.’’ The distinction between “proof’ and a “book,’’ as found by the court, 
was not in the stage of printing arbitrarily selected for publication but in 
the physical connection of the separate sheets. 

r ‘The court also found that prior to 19.’iG it was the practice under the 
former Register of Copyrights to register similar publications (R. 19). 
As more fully set forth below, registration of such works on Form A-l 
was the exception and not the practice. See infra, pp. 24-25. 
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STATEMENT OF POINTS 

1. The court erred in failing to hold that the material in 
question was not a book within the meaning of Section 12 of 
the Copyright Act. 

2. The court erred in failing to hold that the work in ques¬ 
tion was a series of contributions to newspapers “for which 
contribution special registration is requested.” 

3. The court erred in failing to hold that the Register of 
Copyrights had the discretion to determine whether the de¬ 
posit in question was a book or a contribution to a periodical 
within the meaning of Section 12 of the Copyright Act. 

4. The court erred in holding that the deposit in question 
was the “best edition thereof then published.” 

5. The court erred in holding that any findings of fact on 
the part of the Register of Copyrights may be reviewed and, 
if erroneous, corrected by the court. 

6. The court erred, in the absence of any finding of arbi¬ 
trary or capricious action on the part of the Register of Copy¬ 
rights, in holding that mandamus will lie against the Register 
of Copyrights in this case. 

7. The court erred in failing to hold that the interpretation 
given to the Copyright Act by the Register was entitled to 
great consideration and ought not to be interfered with unless 
clearly erroneous. 

8. The court erred in holding that it was the practice until 
the year 1936, under the former Register of Copyrights, to 
register claims of copyrights in publications similar to the 
work entitled “In Old Chicago** as “books” when applied for 
on A-l forms. 

9. The court erred in holding that plaintiff complied with 
all the prerequisites for registration and deposited copies of 
the work in issue in accordance with law. 

10. The court erred in holding that plaintiff is entitled to 
the relief sought. 

11. The court erred in failing to give judgment for the 
defendant. 
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SUMMARY OF ARGUMENT 

The appellee bases its claim for registration upon the 
following line of argument: The appellee contends that it 
secured copyright by publication of the material in bound form 
with notice of copyright, that “any species of publication” is 
“a book” regardless of its form or content, that the material 
offered for sale in bound form is the “best edition” of the 
“book” because it is the “only edition.” that the provision of 
Section 12 of the Act with respect to “a contribution to a 
periodical” is inapplicable for the reason that “special regis¬ 
tration” has not been “requested.” and that the Register's 
determination that the application did not comply with the 
requirements of the Act may be set aside and the Register 
directed to grant registration if. in the independent judgment 
of the court, the applicant is entitled to registration under the 
Act. 

The court below accepted appellee’s contentions in substance 
if not in their entirety. The court held that copyright was 
secured by publication of the material in bound form with 
notice of copyright. It further held that the question whether 
the material deposited for registration was “a book” was a 
“question of fact,” and that the Register's determination was 
not conclusive either on questions of fact or of law, although 
the court did not indicate what weight, if any, should attach 
to the Register’s conclusions. It found that the “sheets of 
page proof” stapled together between a separate cover con¬ 
stituted “a book” because they were “bound in the form of a 
book,” even though the sole purpose of publication in this 
form was to secure registration as “a book” and thus avoid 
the payment of separate fees for registration as a number of 
contributions to periodicals. And finally the court concluded 
that the material published in this form constituted the “best 
edition” because it was the “only complete edition.” The 
court did not expressly construe the provision of Section 12 
with respect to registration of “a contribution to a periodical.” 

Each premise of the applicant’s argument is unsound. The 
Government further submits that the decision below and sev¬ 
eral, if not all. of the grounds on which it was based are 
likewise erroneous. 
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I 

The Register’s determination that the applicant had failed 
to comply with the requirements of the Copyright Act should 
not be set aside unless it is founded on a clearly erroneous 
conclusion of law. 

1. The Copyright Act should be construed to authorize 
the Register to exercise a measure of discretion in determin¬ 
ing whether an applicant is entitled to registration. On any 
other view the courts would be required to determine a multi¬ 
tude of detailed questions of fact, and the administration of 
the Copyright Act would thus be transferred from the Register 
to the courts. 

2. The Register’s decision should be accepted as conclusive 
on questions of classification or identification, even though 
they may involve mixed questions of law and fact. Such has 
been the settled doctrine with respect to the determinations 
of the Postmaster General as to mailable matter, and the 
powers of the Postmaster General in admitting matter to the 
mails, as the court below observed, are analogous to those of 
the Register of Copyrights in granting registration. The Reg¬ 
ister’s conclusion on questions of law alone should likewise 
be accepted unless the court is satisfied that it is clearly 
erroneous. So the Supreme Court has held in reviewing the 
decisions of the Postmaster General on the classification of 
mailable matter. 

II 

The Register’s refusal to grant registration in this case was a 
reasonable, if not the only permissible, exercise of his discre¬ 
tion under the Copyright Act. The Government concedes that 
the appellee secured copyright by publication of the mate¬ 
rial in question with notice of copyright. The Government 
contends, however, that the materials thus copyrighted consti¬ 
tute not one book but several “contributions to periodicals” 
(or “books”), each of which must be separately registered. 
So, at least, the Register was permitted to conclude. 

In addition to securing copyright by publication with notice, 
the applicant must comply with several additional require¬ 
ments as a condition of registration. The policies embodied 
in these additional conditions are separate and distinct from 

271S29—10-2 
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those embodied in the requirements for securing copyright 
alone. 

1. For the purpose of securing copyright, the term “book’’ 
or “work” includes any species of publication. Otherwise a 
large variety of literary materials could not be copyrighted 
at all because of the limited classification of literary works 
in the Copyright Act. Copyright in the subject matter of 
all literary materials may be secured even by publication of 
a single copy of a literary work in page-proof form, since 
the purpose of publication with notice is to secure a surrender 
of the common-law copyright of unlimited duration in ex¬ 
change for the statutory copyright of limited duration. By 
like token, copyright in the subject matter of any number 
of separate works may be secured in the same fashion and at 
the same time. 

2. (a) Such publication is not enough, however, to secure 
registration. Under Section 61 a fee of two dollars is charged 
for the registration of each literary work. The purpose of 
this section is to provide the funds to defray the cost of ad¬ 
ministration of the Act, and the fees have in fact been used 
for this purpose. 

For the purposes of this section, the question is not whether 
the term “book” includes any species of publication subject 
to copyright, but whether copyrighted material constitutes one 
or several books. 

(b) In addition, under Section 12, two copies of the “best 
edition” of each work “then available” must be “promptly 
deposited.” One of the purposes of this requirement, as ap¬ 
pears from Sections 59 and 60, is to facilitate the acquisition 
of literary works in a form appropriate to a library collection. 
The acquisition of these copies is one of the considerations 
exacted in exchange for the privilege of protecting the copy¬ 
right by infringement suit. 

With respect to “a contribution to a periodical,” Section 12 
declares in effect that the “best edition” is the periodical in 
which the contribution appears. The reason for requiring 
deposit in this form in the case of a contribution to a periodical 
is that a copy of the contribution alone, cut or tom from the 
periodical, would be of little or no use in a library collection. 
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The application of the provision of Section 12 with respect 
to a contribution to a periodical does not depend upon a vol¬ 
untary “request” of the applicant. The general requirement 
of deposit under Section 12 is mandatory as to all literary 
works, and the Congress did not intend an exception for con¬ 
tributions to periodicals. This provision certainly applies 
wherever publication is first made in a periodical where the 
general copyright of the publisher is not sufficient to cover 
the contribution. It also applies, we submit, whenever copy¬ 
right in the contribution is secured apart from copyright in a 
separate literary work in which the contribution is included. 
To hold otherwise would be to permit the author of a contri¬ 
bution to a periodical to secure copyright in advance of pub¬ 
lication in the periodical and to deposit in the Copyright Office 
a copy torn or cut from the periodical instead of a useful copy 
of the entire issue. 

Even if it be assumed that the special provision as to “a 
contribution” in Section 12 is inapplicable where copyright 
has been secured by publication before the contribution ap¬ 
pears in the periodical, Section 53, empowering the Register 
to make rules and regulations, authorized the Register to re¬ 
quire that such a “book” be deposited in accordance with the 
policy of the Act as to the form of deposits of contributions. 

In this view, the duty to register a claim of copyright in a 
contribution to a periodical arises at the time the contribution 
appears in a periodical, unless the claim is covered by copy¬ 
right in a separate work in which the contribution is included. 

3. The central question in this case therefore is wffiether 
the material published in bound form constitutes a separate 
“book.” The Government submits that this material is not 
“a book” but several “contributions to periodicals.” The 
decisions invoked by appellee which define the word “book” 
in broad terms are based on the fact that a “book” was for 
centuries the only classification of copyrightable writing and 
was liberally construed in order to extend the protection of 
copyright to all classes of writing. The decisions invoked by 
appellee have no application where the question is not whether 
the material is of a class subject to copyright but whether 
the material copyrighted constitutes one or several “books” 
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or “contributions” for the purposes of the fee and deposit 
requirements of the Act. The term “book’’ must be con¬ 
strued in the light of all the provisions of the Act. And when 
the statute is construed as a whole, it seems plain that mate¬ 
rials produced in a form appropriate to a number of contribu¬ 
tions to periodicals, a form inappropriate to a separate book, 
cannot in that form be made into a separate book merely 
by stapling the various contributions together under a separate 
cover and publishing them in bound form for the sole purpose 
of securing registration as one book. 

This construction is, we submit, the correct interpretation of 
the Act, and certainly it is not so clearly erroneous that a 
court should substitute its judgment for that of the Register 
on mandamus. 

4. The remaining question is one of fact, or of mixed fact 
and law', as to whether, in the particular circumstances dis¬ 
closed, the materials constituted one “book” or a number of 
separate “contributions.” The determination of the Register 
on this question would plainly seem conclusive under the 
decisions with respect to the scope of review of the Post¬ 
master General’s decisions on issues of classification. If the 
legal criteria adopted by the Register are correct or permis¬ 
sible under the statute, it cannot be suggested that his deci¬ 
sion was without support in the evidence. The material sub¬ 
mitted for deposit was in a form appropriate only to page 
proof of contributions to periodicals. The conclusion would 
be the same, however, if copies of the separate sections as they 
appeared in the newspapers had been cut out from the papers 
and stapled together in bound form. 

5. Even if it be assumed that the material in question is 
“a book” for purposes of registration and deposit, it is not the 
best “edition.” Page proof is not an edition at all because it 
is not a form of publication appropriate to a library collection. 
On any other view, page proof of any book could be published 
and deposited as the best edition “then available.” The “edi¬ 
tion” which the Congress had in view w'as one in the form 
intended for public use and hence appropriate to a library 
collection. It is true that appellee does not intend to publish 
any such edition. If the result is that appellee must register 
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the material as separate contributions to periodicals or not at 
all, this is not because of an arbitrary construction of the 
statute but because of appellee’s own little scheme of evasion. 

ARGUMENT 

I 

The Register’s determination that the application for regis¬ 
tration does not comply with the conditions of the Copy¬ 
right Act cannot be set aside unless founded on a clearly 
erroneous conclusion of law 

1. An applicant for registration under the Copyright Act 
must comply with several provisions as a condition of regis¬ 
tration. Some of these conditions are discussed under Point II 
in connection with the Government’s contention that the poli¬ 
cies embodied in the registration requirements are not limited 
to that reflected in the requirement of publication with notice 
as the means of securing copyright. For present purposes, the 
conditions of registration are described only for the purpose of 
showing that the Congress intended to commit to the Register 
some discretion in determining whether the application has 
fulfilled all the requirements. 

Registration may be obtained only by a person entitled to 
secure copyright and then only by complying with the deposit 
and other provisions of the Act (Sec. 10). No copyright may 
be obtained by an author who is a citizen of a foreign nation 
unless the author is domiciled in the United States at the 
time of the first publication of the work or the nation of which 
he is a citizen extends copyright to citizens of the United 
States on substantially the same basis as to its own citizens 
(Sec. 8), and no copyright may be secured by anyone in the 
original text of any work in the public domain or in any pub¬ 
lication of the United States Government (Sec. 7). Prior to 
registration, copyright must be secured by publication (Sec. 
12) and with such notice as the Act prescribes for the particu¬ 
lar kind of work (Secs. 9, 12, 18). If the work is a “book,” it 
must have been produced in accordance with the manufactur¬ 
ing provisions of Section 15, and two copies of the “best edi¬ 
tion * * * then published” must be deposited. If it is a 
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“contribution to a periodical” within the application of this 
section, one copy of the periodical must be deposited. 

The Act does not expressly authorize the Register to deter¬ 
mine whether the applicant has complied with these condi¬ 
tions. Section 53, however, authorizes the Register, subject 
to the approval of the Librarian of Congress, to make rules 
and regulations for the registration of claims to copyright, and 
the necessary implication from the statute as a whole is that 
the Register is endowed with substantial discretion in deter¬ 
mining whether an applicant is entitled to registration. On 
any other view, a multitude of questions of fact could be liti¬ 
gated in the courts, and the administration of the Act would 
thus be removed from the Register to the judiciary. 

Such was the conclusion of the Attorney General when the 
question was presented whether the Register of Copyrights 
could require a showing of compliance with the provisions of 
the Act as a condition of registration. The Attorney General 
declared (30 Op. Atty. Gen. 422, 424-425): 

The suggestion that the determination of the validity 
of the registration should be left to the courts, and the 
necessary inference involved that the duty of the reg¬ 
ister is purely automatic, and consists wholly (with the 
single exception of books) in determining whether the 
subject presented is a lithographic print and therefore 
within the general class of articles which may be copy¬ 
righted, cannot be reconciled with the power vested 
in the register to issue rules and regulations under which 
he will permit registration under the law. That section 
of the law plainly indicates that he has at least some 
measure of discretion in the administration of the act. 
Manifestly, in the exercise of that discretion he may 
make such investigation and require such showing of 
compliance with the law as may be necessary to enable 
him to determine whether the prerequisites imposed 
have been met. 

***** 

If the contention be correct that the register is vested 
with no discretionary powers of investigation, and has 
no authority to demand a satisfactory showing of com- 
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pliance with the plain conditions prescribed by law as 
prerequisites to the issuance of copyrights, that officer 
is reduced to the role of a mere automaton, who, upon 
receiving an application for copyright of a lithograph, 
must register and issue a certificate therefor, which 
shall thereafter be accepted in the courts as prima 
facie evidence of the facts stated therein, even though 
the legal prerequisites to the valid registration of the 
copyright may have been wholly ignored. Clearly, such 
a construction would serve to defeat the purpose and 
intent of the act. 

This construction of the Act seems plainly correct. Per¬ 
suasive evidence is found in the decisions involving the 
analogous powers of the Postmaster General in admitting 
articles in the mail and the powers of the Recorder of Deeds 
(inadvertently referred to as the “Register of Deeds” by the 
court below) in recording instruments. It is well settled that 
the Postmaster General has full power to determine whether 
a publication is a book, periodical, or other class of mailable 
matter ( Bates & Guild Co. v. Payne, 194 U. S. 106. 10S; Smith 
v. Hitchcock, 226 U. S. 53, 5S), and this Court has held that 
even the Recorder of Deeds “is not * * * wholly without 
discretion to determine whether any instrument of writing 
should be admitted to record” ( Dancy v. Clark, 24 App. D. C. 
4S7. 499). While the Supreme Court has not passed on 
the question of the extent of discretion committed to the Re¬ 
corder. it has held that the question whether public lands are 
within the “category of lands subject to sale and pre-emption” 
under the laws of Congress is for the determination of the 
register of the Land Office in the first instance. Litchfield v. 
Register and Receiver, 76 U. S. 575, 578. 

No case has been found involving the precise question under 
the Copyright Act. But, in refusing to disturb the Register’s 
conclusions in infringement cases unless clearly erroneous, the 
courts have expressly declared or implied that the Register of 
Copyrights has the power to interpret and enforce the condi¬ 
tions of the Act. Cheney Bros. v. Doris Silk Cory., 35 F. (2d) 
279 (C. C. A. 2d), cert, denied, 2S1 U. S. 728; Kemp & Beatley 
v. Hirsch, 34 F. (2d) 291, 292 (E. D. N. Y.); Stephens v. 
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Howells Sales Co., 16 F. (2d) 805, 810 (S. D. N. Y.); Hervieu 
v. J. S. Ogilvie Pub. Co., 169 Fed. 97S (S. D. N. Y.); see also 
28 Op. Atty. Gen. 557. 

2. The discretion of the Register of Copyrights extends to 
the determination of classifications under the Act involving 
mixed questions of fact and law. Such is the settled doctrine 
with respect to the powers of the Postmaster General and a 
register of the Land Office ( Bates & Guild Co. v. Payne, supra; 
Litchfield v. Register and Receiver, supra), and would seem to 
be the rule in the case of the Recorder of Deeds ( cf . Dancy v. 
Clark, supra). No reason has been suggested why a different 
rule should be applied to the findings of the Register of. 
Copyrights. 

This principle, as we show under Point II. is sufficient for 
the disposition of the present case. We think it also clear, 
however, that the Register’s decisions on questions of law 
alone cannot be controlled by mandamus unless the Register’s 
conclusion is clearly erroneous. 

It is familiar doctrine that the performance of official duties 
involving the exercise of judgment or discretion cannot be 
controlled by mandamus. United States ex rel. Girard Co. v. 
Helvering, 301 U. S. 540; United States ex rel. Chicago G. W. 
R. R. v. I. C. C., 294 U. S. 56; Alaska Smokeless Coal Co. v. 
Lane, 250 U. S. 549; Knight v. Lane, 22S U. S. 6; Riverside 
Oil Co. v. Hitchcock, 190 U. S. 316; International Contracting 
Co. v. Lamont, 155 U. S. 303; Redfield v. Windom, 137 U. S. 
636; United States ex rel. Dunlap v. Black, 128 U. S. 40; Car- 
rick v. Lamar , 116 U. S. 423; United States v. Guthrie, 17 How. 
284. The courts will not substitute their own judgment for 
that of the administrative officer unless the duty of the officer 
is clear and indisputable. United States ex rel. Chicago G. W. 
R. R. v. I. C. C., supra, at 61; International Contracting Co. v. 
Lamont, supra, at 308; Riverside Oil Co. v. Hitchcock, supra, 
at 325; United States ex rel. Dunlap v. Black, supra. It is 
immaterial that judicial review cannot be obtained in any 
other manner. Riverside Oil Co. v. Hitchcock, supra. 

The principle has been held to apply where mandamus has 
been sought to compel an administrative officer or agency to 
decide doubtful questions of law. United States ex rel. Chi- 
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cago G. W. R. R. v. /. C. C., supra; Riverside Oil Co. v. 
Hitchcock, supra; United States ex rel. Dunlap v. Black , 
supra; United States v. Doyle, 68 App. D. C. 100, 93 F. (2d) 
646; United States v. I ekes, 69 App. D. C. 324, 101 F. (2d) 
248. It is true that in American School of Magnetic Healing 
v. Me Annuity, 1S7 U. S. 94, the Supreme Court said that the 
decision of the Postmaster General on a pure question of law 
is not controlling and set aside a decision of the Postmaster 
General rejecting all correspondence on the subject of treat¬ 
ment of diseases by mental action. But in that case the Court 
found that the Postmaster General's decision was based upon 
a “clear mistake of law” (id., at 110), and in the subsequent 
decision of Bates & Guild Co. v. Payne, supra, the Supreme 
Court qualified the language in the McAnnulty case, observ¬ 
ing that even on questions of “law alone” the Postmaster Gen¬ 
eral’s decision “will carry with it a strong presumption of 
its correctness, and the courts will not ordinarily reject it, 
although they may have the power and will occasionally exer¬ 
cise the right of so doing” (id., at 109-110). The same view 
was expressed in Smith v. Hitchcock, supra, at 58. in which the 
Court observed that where “a question of law is raised * * * 
we should not interfere with the decision of the Postmaster 
General unless clearly of opinion that it was wrong.” 

The language of this court’s opinion in Payne v. National 
Railway Publishing Co., 20 App. D. C. 581, 5S9, cited by the 
court below, suggests that the discretion of the Postmaster 
General is limited to a determination of the question of iden¬ 
tification or classification. But in that case the refusal to 
accept the mail as second-class matter (periodicals) was based 
on a regulation limiting such matter to publications dealing 
with “current news”, a regulation plainly without any warrant 
in the statute. The decision was explained on this ground in 
Payne v. Houghton, 22 App. D. C. 234, 244, affirmed 194 U. S. 
88 . 

There is also language in this court’s decision in Dancy v. 
Clark, supra, at 499, that the Recorder of Deeds is a “minis¬ 
terial officer” with some “discretion”; that “he has the right 
to exercise discretion in the premises, but not judicial discre¬ 
tion”; and that the courts “will coerce his action when he has 
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exceeded those limits and denied a right to which parties are 
by law entitled.” But mandamus was denied in that case, 
and the court had no occasion to determine the weight to be 
given the decision of the Recorder of Deeds on questions of 
law. 

II 

The refusal of the Register to grant registration was not 
plainly erroneous but on the contrary constituted a reason¬ 
able, if not the only permissible, exercise of his discretion 
under the Copyright Act 

The question whether the appellee secured copyright in 
the material in question is not an issue between the parties 
on this appeal. The Government concedes that copyright 
in the subject matter was secured by publication with notice. 

The sole question is whether the material may be regis¬ 
tered as “a book” or as a number of “contributions to peri¬ 
odicals” (or “books”). It is the Government’s position that 
the material in question is not “a book,” but several “con¬ 
tributions” (or “books”) and that each “contribution” (or 
“book”) must be separately registered. 

1. Under the Copyright Act the right to secure copyright 
and the right to secure registration are separate and distinct. 
For the purpose of securing copyright the term “book” in¬ 
cludes “any species of publication,” including a contribution 
to a periodical. Holmes v. Hurst, 174 U. S. 82. 89. This 
rule was first announced in English decisions construing the 
first English copyright statute, the body of which limited copy¬ 
right in literary works to “books” and which was therefore 
construed to include even a single page of writing in order 
to permit copyright of poems or other writings of obvious 
literary merit. See Clayton v. Stone and) Hall, 2 Paine 382. 
391; Scoville v. Toland, Fed. Cas. No. 12553. The doctrine 
was accepted by the courts of this country in construing the 
American copyright statute, which until 1909 likewise limited 
copyright in literary works to “books.” 

Copyright may be secured in any writing by publication 
with notice of copyright. As the appellee contended below 
and as the cases which it cited disclose,, the purpose of the re- 
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quirement of publication is to secure a surrender of the com¬ 
mon-law copyright in exchange for the statutory copyright of 
limited duration. Since publication of even one copy implies 
a surrender of the common-law copyright ( Stern v. Remick, 
175 Fed. 282, 283 (S. D. N. Y.)), such publication, even in 
page-proof form, is sufficient to secure statutory copyright. 
Atlantic Monthly v. Post Publishing Co., 27 F. (2d) 556 (D. C. 
Mass.); cf. Werckmeister v. American Lithographic Co., 134 
Fed. 321 (C. C. A. 2d). Under the present Act, the copyright 
is “good against all the world” after publication with notice, 
even before registration, and after registration suit may be 
maintained for an infringement which occurred prior thereto. 
Washingtonian Co. v. Pearson, 306 U. S. 30, 39. 

2. To secure registration, additional requirements must be 
satisfied. Each of these additional requirements embodies a 
purpose and policy separate and distinct from that of secur¬ 
ing surrender of the common-law copyright. 

(a) The requirement of Section 61 that a two-dollar fee be 
paid for the registration of “any work” was intended as a 
means of securing a fund to defray the cost of administration 
of the Act. See Sen. Rep. No. 883, 70th Cong., 1st Sess. The 
registration fees have in fact always been devoted to this pur¬ 
pose. See. e. g., Annual Report of the Register of Copyrights 
for the fiscal year ending June 30, 1936, pp. 1-2; id,., 1937, 
pp. 1-2; id., 1938, pp. 1-2; id. 1939, pp. 1-2. 

For the purposes of this section, the inquiry is not merely 
whether the published materials are subject to copyright. The 
further question is presented, whether they constitute “a 
book” for which a single registration may be secured, or, are 
rather a number of “books,” each of which must be sepa¬ 
rately registered. In resolving this question, the definition 
of “book” previously discussed has little or no bearing, as we 
show more fully below. See infra, pp. 20-22. 

(b) Under Section 12, the applicant is further required to 
deposit a copy or copies of the copyrighted work in the form 
therein prescribed. Historically, one purpose, if not the sole 
object, of the deposit requirement in the English and American 
law was to facilitate the establishment of a library collection 
for the benefit of the public. Rawlings, The British Museum 



18 


Library, 134-135; Sixth Annual Report of the Smithsonian 
Institution, August 20, 1852, pp. 31-37; Hearings before Com¬ 
mittee on Patents of the Senate and House of Representatives 
Conjointly, June 6-9, 1906, pp. 14-15. Such is one of the pur¬ 
poses of the present deposit requirement, as is evident from the 
provisions of Sections 59 and 60 of the present Copyright Act, 
authorizing the Librarian of Congress to determine what de¬ 
posits shall be transferred to the “permanent collections of the 
Library of Congress,” what others shall be placed in other 
“collections” or “libraries.” and authorizing the destruction of 
deposits which are deemed no longer “useful.” The Supreme 
Court, it is true, has held that the purpose of the deposit was 
neither to protect against “unconscious infringement” nor “pri¬ 
marily” to provide a “permanent” collection for library pur¬ 
poses. Washingtovian Co. v. Pearson, 306 U. S. 30, 3S-39. 
But the Court did not suggest that the deposit provision had 
no relation to library purposes, and the plain language of the 
statute, it is respectfully submitted, forbids such a conclusion. 

(c) Section 12 also deals with the form of deposit. In gen¬ 
eral. two copies of the “best edition” of the work “then avail¬ 
able” must be deposited. The question of the meaning of the 
term “best edition” as applied to “a book” arises only if it be 
concluded that the material in question is “a book” and is dis¬ 
cussed below. See infra, pp. 25-27. As to “a contribution to 
a periodical.” the Congress evidenced its intention that the 
periodical in which the contribution appeared constituted the 
best edition. The Congress concluded, it seems plain, that a 
copy of the contribution torn or cut from the periodical in 
which it appeared could be of no use in a library collection, 
or, at least, that it would be of much less use than the periodi¬ 
cal in w’hich it appeared. Certainly the Register’s conclusion 
on this question of law is not clearly erroneous. It should not, 
therefore, be set aside on mandamus. Cf. Bates & Guild Co. 
v. Payne, supra; Smith v. Hitchcock, supra. 

The appellee apparently contends that this provision is in¬ 
applicable in this case for the reason that “special registra¬ 
tion’’ has not been “requested.” The contention is without 
merit. The first sentence of the section makes it plain that 
prompt deposit is mandatory in the case of any literary work, 
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and no reason has been suggested for supposing that Congress 
intended to relax this requirement in the case of contributions 
to periodicals. At the very least, the special provision as to 
registration of periodicals applies whenever a copyright is 
sought to be secured in a contribution first published in a 
periodical, which would not be covered by the general copy¬ 
right of the publisher of the periodical and which would there¬ 
fore become part of the public domain unless separately copy¬ 
righted. 2 Ladas, International Protection of Literary and 
Artistic Property (1938) 757-758. 

We submit that this provision is also applicable whenever 
a separate copyright in a contribution to a periodical is 
sought to be secured apart from the author’s copyright in any 
other literary work in which the contribution is included. As 
previously observed, the provision reflects the conclusion of 
Congress that the proper form of deposit to serve the public 
interest is the periodical and not the contribution torn or cut 
from the periodical. It is therefore immaterial that the appel¬ 
lee had secured copyright in the subject matter prior to publi¬ 
cation in the newspapers. 

The conclusion as to the form of deposit is not changed, 
however, even if it be assumed that the special provision as 
to contributions is inapplicable because copyright had already 
been secured before publication in a periodical. Under his 
authority to make rules and regulations (Sec. 53), the Register 
may provide that such “book” should be deposited in the form 
specified in the special provision as to contributions instead of 
by depositing two copies of the contribution alone. The spe¬ 
cial provision reflects a policy which the Register may reason¬ 
ably apply by regulation even to cases not expressly covered 
by the provision. Since the extent of the fee is not enlarged 
and the regulation as to the form of the deposit conforms to 
the policy if not the letter of the Act, there cannot be any 
legitimate ground of objection on the part of the applicant. 
In this connection it may be observed that Form A-5 for “a 
contribution” requires the applicant to classify the writing as 
a “book” or other class of work subject to copyright. 

The question whether the special provision as to the form 
of deposit of “a contribution” is applicable is not of con- 
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trolling importance, since the principal controversy is whether 
one or several fees for registration must be paid, and the 
answer to this inquiry is the same whether each section of 
the serialization is called “a contribution” or “a book.” The 
question remains whether the materials constitute “a book” or 
several ‘‘books” or “contributions.” 

3. The question is thus presented whether the appellees 
contributions to periodicals are a part of a separate literary 
work in which appellee has copyright or, stated otherwise, 
whether the material published by appellee constitutes “a 
book.” We submit that this material is not “a book” but a 
number of “contributions to periodicals” or “books,” or so at 
least the Register was permitted to find. 

(a). The appellee’s entire argument to the contrary is 
founded on the doctrine that the term “book” includes “any 
species of publication” regardless of its form or content. 
Holmes v. Hurst, 174 U. S. 82, 89. The rule is not one of 
mechanical application, however. As previously observed, it 
was formulated to extend the right to secure copyright to any 
writing. It has not and plainly, we submit, should not be 
given literal application where the question is whether the 
copyrighted material constitutes “a book” or several “contri¬ 
butions” or “books” for the purposes of registration. Each 
section of the Act must be construed together, and the term 
“book” must be construed in a manner which will give effect 
to every policy and requirement of the statute. 

On any other view, wholesale evasion of the mandatory 
requirements of the statute is permissible. Section 15, for 
example, requires that every “book” copyrighted under the 
Act must be printed in the United States, the purpose being 
to protect American labor, and production in accordance with 
the printing requirement is a condition of registration under 
Section 12. This requirement cannot be defeated by print¬ 
ing in the United States a few chapters of a single book fol¬ 
lowed by the words “The End,” printing the remainder 
abroad, and assembling the complete work for publication in 
the United States. So, at least, the Attorney General has 
held. The Attorney General declared (28 Op. Atty. Gen. 
176,178): 
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Such fragment is not a “work” and can not be so 
considered. It is only a part of a work. There is a 
special reason why this meaning should be given the 
words “book” and “work” in this act which did not 
exist before the passage of the act of March 3, 1891. 

After discussing the printing sections of the Act, the Attorney 
General continued: 

Each part of the act should be so construed as to give 
effect to the legislative intent in the enactment of every 
other part. And to hold that a mere fragment of a book 
could be copyrighted, would open the door to the most 
extensive evasions of the manufacturing provisions of 
the act. 

The Attorney General then pointed out that if such an evasion 
were permitted a small section of the book could be published 
as a separate work in accordance with the manufacturing 
provisions, the remainder being printed abroad, and the pub¬ 
lisher would in effect secure the benefit of copyright over the 
entire work for the reason that no one could publish the 
complete work without infringing the copyright in a part of 
it. That the Attorney General’s decision was correct seems 
plain. See Scoville v. Toland, Fed. Cas. No. 12,553, at 864; 
Amdur, Copyright Law and Practice (1936), 99-100. 

It seems equally clear that literary materials in the form of 
separate “works” or “books” cannot in this form be published 
as a single “work” or “book” for the sole purpose of avoiding 
the fee requirements of the Act ( cf . Fdg. 2, R. 20). The Su¬ 
preme Court has held that under the postal laws “books are 
not turned into periodicals by number and sequence” and 
“magazines are not brought into the third class [books] by 
having a considerable number of pages stitched together.” 
Smith v. Hitchcock, 226 U. S. at 59. It is true that the term 
“book” in the copyright law is broader than the same word 
in the postal laws and that the subject matter of separate and 
even unrelated contributions to periodicals may be copyrighted 
and registered as “a book” if published in a form appropriate 
to a separate literary work. But materials produced in a form 
appropriate only to separate “contributions” cannot in that 
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form be made into “a book” merely by stapling them together. 
To hold otherwise would defeat the purpose and policy of 
Section 61, requiring a two-dollar deposit for each work. And 
the form of the deposit in the case of separate contributions is 
governed by the special provision of Section 12, even though 
each contribution would constitute “a book” in the absence of 
such special provision. 

Such, we submit, is the correct construction of the statute. 
At the very least, it is a reasonable interpretation, and the Reg¬ 
ister s decision on this question, therefore, should not be set 
aside on mandamus. Bates & Guild Co. v. Payne, supra, at 
109-110; Smith v. Hitchcock, supra, at 58. 

(b) The appellee contended below that, under this con¬ 
struction of the Act, the appellee would be required to apply 
for a second copyright in material already copyrighted by 
publication with notice and that in an action for infringement 
on the “second copyright” the result would be that the copy¬ 
right would be voided, or at least held unenforceable, because 
it did not constitute the original copyright. 

The argument proceeds on a misconception. The Govern¬ 
ment does not contend that appellee must obtain a second 
copyright in addition to that secured by the original publica¬ 
tion of this material. It is conceded that appellee secured 
copyright in the subject matter by the original publication and 
is not required to obtain a second copyright. The Government 
contends, however, that the appellee has obtained copyright in 
several literary works or contributions to periodicals, each of 
which must be separately registered as such, and that these 
contributions do not constitute a single book or work. 

The case of Caliga v. Interocean Newspaper Co., 215 U. S. 
182, relied on by appellee below, is not in point. In that case, 
plaintiff in an infringment action alleged that he had depos¬ 
ited a photograph on November 5. It appeared that he had 
deposited the same thing on October 7 with only a change of 
title. It was held merely that plaintiff sued on the wrong 
copyright, having complied with the law on October 7. Here, 
however, plaintiff never did comply with the law. And there 
is nothing to prevent it from making the proper deposit in 
the future to protect its interest. Cf. Washingtonian Co. v. 
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Pearson , 306 U. S. 30. See also Davenport Quigley Expedi¬ 
tion v. Century Productions, 18' F. Supp. 974, 977 (S. D. 
N. Y.). 

4. If the term “book” be subject to some limitation for 
purposes of registration and deposit, then it seems clear that 
the Register of Copyrights cannot be required to accept for 
registration as “a book” the material submitted by appellee. 
In this view of the Act, the question presented to the Register 
was solely one of “identification” or “classification” in the light 
of the particular circumstances of this case, a matter for the 
determination of the Register, even though it involves ques¬ 
tions of mixed fact and law. Cf. Bates & Guild Co. v. Payne, 
194 U. S. 106, 108; Litchfield v. Register and Receiver, 76 
U. S. 575. 577; United States ex rel. Reinach v. Cortelyou, 28 
App. D. C. 570, 575. 

Certainly, it cannot be suggested that the Register’s finding 
is without any support in the evidence. If the term “book” 
is not broad enough to cover every collection of separate con¬ 
tributions to periodicals, if. in brief, the proper classification 
depends on the circumstances, then the Register was per¬ 
mitted. and indeed required, to find that this material did not 
constitute a book. There is not and cannot be any suggestion 
that there was any purpose other than to avoid the require¬ 
ment of paying two dollars for registration of each contribu¬ 
tion. The sole resemblance which the court below found be¬ 
tween this material and a book was that “the sheets of page 
proof are bound together in the form of a book” (Fdg. 4, 
R. 20). The court below found that publication of the mate¬ 
rial in this form “was made as a requisite for bringing suit to 
enforce registration” (Fdg. 2, R. 20). Every other circum¬ 
stance pointed to the conclusion that the materials were in a 
form appropriate only to separate contributions to periodicals. 
Thus the court found that “the sheets are printed on one side 
only; each page has a separate copyright notice and a resume 
of the preceding pages; the statement ‘to be continued’ is used 
at the end of the chapters; there is an absence of pagination; 
different grades of paper are used; * * * and it is appar¬ 

ent from the face of the book that the purpose was to have it 
published in installments in periodicals” (Fdg. 4, R. 20). In 



this connection, it may be observed that the “page proof” 
characteristics of the material are emphasized here only to 
show that the material constituted separate contributions to 
periodicals. The principle would be the same even if the 
pertinent sections as they appeared in the newspapers wore 
cut out and stapled together. 

The continuity of the subject matter is immaterial. Lack of 
continuity of subject matter does not prevent a compilation 
from being a book w’here the compilation takes a form appro¬ 
priate to a single literary work. On like principle, several 
contributions to periodicals in a form appropriate to separate 
literary works are not a book merely because of continuity of 
subject matter. The principle which appellee seeks to estab¬ 
lish is one intended to have general application whether the 
subject matter is a continuous story, unrelated comic strips, 
or what not. It should be rejected, we submit, in its entirety. 

5. The court below found that “it was the practice until 
the year 1936, under the former Register of Copyrights, to 
register claims of copyrights in publications similar to the 
book entitled Tn Old Chicago’ as ‘books,’ when applied for on 
A-l forms” (R. 20). The court did not find, however, that 
this was the uniform practice, and the uncontradicted evidence 
shows that it was the exception, an exception made for a few’ 
large newspaper syndicates. 

The only evidence concerning material identical to that de¬ 
posited in the instant case was in regard to “Slave Ship” and 
“Lloyds of London,” in both of which cases registration on A-l 
forms w’as refused by the present Register of Copyrights upon 
the grounds, inter alia, assigned for refusal of registration in 
this case (R. 26, 27, 2S, 29, 103-105). There is no evidence 
in the record concerning registration of serializations under the 
former Register of Copyrights. 

Mr. DeWolf, legal assistant to the Register of Copyrights 
since 1913 (R. 70), testified that while “the practice of the 
office has always been to reject applications for copyright 
registration accompanied by proof copies” (R. 72, 73, 74), 
nevertheless page proof of comic strips had been accepted for 
registration on Form A-l from a few* large newspaper syndi- 


25 


cates when accompanied by “elaborate and formidable argu¬ 
ment” by “formidable counsel” (R. 80-85), but that such ma¬ 
terial had “been rejected in a far larger number of cases than 
those in which they have been accepted” (R. 83). Counsel 
for plaintiff, appearing as a witness for his own client, offered 
no testimony to establish any other practice. He merely re¬ 
peated the few exceptions made for the large syndicates (R. 
182-183, 185), admitting that there were many actions by the 
Copyright Office with respect to page proof as to which he 
had no information (R. 186). 

It is elementary, of course, that administrative practice may 
be considered in the construction of an ambiguous statute only 
where the practice is consistent and established. Merritt v. 
Cameron , 137 U. S. 542, 552; Robertson v. Downing, 127 U. S. 
607; United States v. Hill, 120 U. S. 169, 1S2. 

6. Even if the material in bound form be deemed to con¬ 
stitute “a book,” the copies tendered for registration are not 
the “best edition,” The Government submits that such “page 
proof” is not an “edition” at all within the meaning of the Act. 
Material which is published solely for the purpose of com¬ 
pelling registration and is not intended to circulate in such 
form among the public is not an “edition” within the contem¬ 
plation of Congress. The “edition” deposited must be in a 
form which, in accordance with the purpose manifested in Sec¬ 
tion 59, may be included in a “library” collection for public 
use, and material in a form not intended for public use and 
published for the sole purpose of obtaining registration is there¬ 
fore not an “edition” within the meaning of the Act. This 
view is confirmed by the provision of Section 13, which de¬ 
clares that, upon refusal to make deposit after a request by 
the Register, the copyright owner must pay to the Library of 
Congress twice the amount of the “retail price” of the best 
edition of the work. Congress obviously had in view an “edi¬ 
tion” which had been sought to be marketed and not one pub¬ 
lished solely to secure registration. This view of the statute 
does not require speculation as to subjective intent of the 
publisher. The purpose of evasion is objectively manifested 
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on the face of the material in question, and it is reasonable to 
conclude that such would almost always be the case. 

The acceptance of appellee’s contention would lead to absurd 
consequences. An author could publish galley proof of a book 
and submit two copies of the galley as the best edition “then 
available.” Plainly the Act does not countenance such eva¬ 
sion. It is true that a book need not be printed and that a 
work in typewritten form may be copyrighted and registered 
as a book. If such be the form in which the work is intended 
to be used by the public, the Register cannot demand a better 
edition for the Library of Congress. But where the copies 
tendered for deposit are merely a printing obtained in an inter¬ 
mediate stage of producing page proof for periodicals or for 
producing the work or works in some other final form, the 
copies of the intermediate printing cannot be held to comply 
with the Act’s requirements. Otherwise, as we have previously 
observed, galley proof of a book would be sufficient. 

There is no occasion to consider at this time whether, as¬ 
suming this material constitutes a book, the appellee could 
comply with the Act by cutting out copies of the contributions 
as they appeared in the newspapers and binding them in the 
form of a book. We suggest, however, that such copies like¬ 
wise would not comply with the Act's requirements. The 
“edition” contemplated by the Act must be an “edition” ap¬ 
propriate to public use. and copies in the form suggested would 
not meet that test. Plainly, such copies would never be pro¬ 
duced for any purpose save to obtain registration. 

It is true that the appellee does not contemplate publication 
of any bound edition in a form appropriate for public use. 
If the result is that appellee cannot obtain registration save 
by treating this material as separate contributions to periodi¬ 
cals. this is not an arbitrary consequence of the Register’s con¬ 
struction of the Act but of appellee's own little scheme of 
evasion. 

The appellee contended below that acceptance of this con¬ 
struction of the statute would deprive the appellee of protec¬ 
tion from infringement prior to publication of the contribu¬ 
tions in the newspapers. This contention assumes, however, 
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that infringement occurring prior to deposit is not actionable 
after deposit, an assumption which the Supreme Court has 
held to be unfounded in Washingtonian Co. v. Pearson, supra. 

CONCLUSION 

For the foregoing reasons it is respectfully submitted that 
the judgment below should be reversed. 

Francis M. Shea, 
Assistant Attorney General. 

Melvin H. Siegel. 

Special Assistant to the Attorney General. 

Edward M. Curran, 
United States Attorney. 

William S. Tarver, 
Assistant United States Attorney. 

Ellis Lyons, 

Attorney, Department of Justice. 





APPENDIX 


The pertinent provisions of the Copyright Act (Act of 
March 4, 1909, c. 320, 35 Stat. 1075, U. S. C., Tit. 17) are as 
follows: 

§ 5. Classification of works for registration. —The ap¬ 
plication for registration shall specify to which of the 
following classes the work in which copyright is claimed 
belongs: 

(a) Books, including composite and cyclopedic 
works, directories, gazetteers, and other compilations; 

(b) Periodicals, including newspapers; 

(c) Lectures, sermons, addresses (prepared for oral 
delivery); 

(d) Dramatic or dramatico-musical compositions; 

(e) Musical compositions; 

(f) Maps; 

(g) Works of art; models or designs for works of 
art; 

(h) Reproductions of a work of art; 

(i) Drawings or plastic works of a scientific or tech¬ 
nical character; 

(j) Photographs; 

(k) Prints and pictorial illustrations; 

(l) Motion-picture photoplays; 

(m) Motion pictures other than photoplays. 

The above specifications shall not be held to limit the 
subject matter of copyright as defined in section 4 of 
this title, nor shall any error in classification invalidate 
or impair the copyright protection secured under this 
title. (Mar. 4, 1909, c. 320, § 5, 35 Stat. 1076; Aug. 
24, 1912, c. 356, 37 Stat. 488.) 

§ 12. Deposit of copies after publication; action or 
proceeding for infringement. —After copyright has been 
secured by publication of the work with the notice of 
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copyright as provided in section 9 of this title, there 
shall be promptly deposited in the copyright office or 
in the mail addressed to the register of copyrights. 
Washington, District of Columbia, two complete copies 
of the best edition thereof then published, or if the 
work is by an author who is a citizen or subject of 
a foreign State or nation, and has been published in 
a foreign country, one complete copy of the best edi¬ 
tion then published in such foreign country, which 
copies or copy, if the work be a book or periodical, 
shall have been produced in accordance with the man¬ 
ufacturing provisions specified in section 15 of this 
title; or if such work be a contribution to a periodical, 
for which contribution special registration is requested, 
one copy of the issue or issues containing such con¬ 
tribution; or if the work is not reproduced in copies 
for sale there shall be deposited the copy, print, photo¬ 
graph, or other identifying reproduction provided by 
section 11 of this title, such copies or copy, print, photo¬ 
graph, or other reproduction to be accompanied in each 
case by a claim of copyright. No action or proceeding 
shall be maintained for infringement of copyright in 
any work until the provisions of this title with respect 
to the deposit of copies and registration of such work 
shall have been complied with. (Mar. 4, 1909, c. 320, 
§ 12, 35 Stat. 1078; Mar. 28, 1914, c. 47, § 1, 38 Stat. 
311.) 

§ 13. Same; failure to deposit; demand; penalty .— 
Should the copies called for by section 12 of this title 
not be promptly deposited as provided in this title, 
the register of copyrights may at any time after the 
publication of the work, upon actual notice, require 
the proprietor of the copyright to deposit them, and 
after the said demand shall have been made, in de¬ 
fault of the deposit of copies of the work within three 
months from any part of the United States, except an 
outlying territorial possession of the United States, 
or within six months from any outlying territorial 
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possession of the United States, or from any foreign 
country, the proprietor of the copyright shall be liable 
to a fine of SI00 and to pay to the Library of Con¬ 
gress twice the amount of the retail price of the best 
edition of the work, and the copyright shall become 
void. (Mar. 4, 1909, c. 320, § 13, 35 Stat. 1078.) 

§ 53. Rules for registration of claims. —Subject to 
the approval of the Librarian of Congress, the register 
of copyrights shall be authorized to make rules and 
regulations for the registration of claims to copyright 
as provided by this title. (Mar. 4, 1909, c. 320. § 53, 
35 Stat. 1085.) 

§ 59. Disposition of articles deposited in office. —Of 
the articles deposited in the copyright office under the 
provisions of the copyright laws of the United States, 
the Librarian of Congress shall determine what books 
and other articles shall be transferred to the permanent 
collections of the Library of Congress, including the 
law library, and what other books or articles shall be 
placed in the reserve collections of the Library of Con¬ 
gress for sale or exchange, or be transferred to other 
governmental libraries in the District of Columbia for 
use therein. (Mar. 4, 1909, c. 320, § 59, 35 Stat. 1087.) 

§ 61. Fees. —The register of copyrights shall receive, 
and the persons to whom the services designated are 
rendered shall pay, the following fees: For the regis¬ 
tration of any work subject to copyright, deposited 
under the provisions of this title. 82, which sum 
is to include a certificate of registration under seal: 
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BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

Those portions of appellant’s statement differing 
from the following, or inconsistent therewith, should 
not be accepted by the Court for the reasons herein¬ 
after shown. According to the record, and as found 
specially by the lower Court, the facts of the case are 
as follows: 

On December 30, 1937, the appellee published a lit¬ 
erary work entitled “In Old Chicago” by Philip Wylie, 
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a citizen of the United States of America (R. 19-20). 
Plaintiff’s Exhibit No. 1 is a true copy of said published 
edition. Upon said publication with statutory notice 
of copyright affixed, the appellee secured statutory 
copyright in the literary material in question, as con¬ 
ceded by the appellant (appellant’s brief page 7). 
Appellee, as copyright proprietor, thereupon became 
entitled to registration of its claim of copyright under 
the provisions of the Copyright Act, upon compliance 
with the requirement of the Act providing for filing of 
application for registration and affidavit of manufac¬ 
ture, and the deposit of two complete copies of the 
best edition of the work then published. 

On January 13, 1938, application and affidavit were 
filed with the Register of Copyrights, and two com¬ 
plete copies of the only edition then published (Fdg. 3, 
R. 20) were deposited. Said application for registra¬ 
tion was properly executed, properly filled out and fair 
on its face (R. 163). 

Registration was refused by appellant on the ground 
that the deposit did not comply with the statutory re¬ 
quirements (R. 131). After a hearing in open court 
in this action, brought by appellee for a Court order 
requiring the appellant (defendant below) to make reg¬ 
istration and issue certificate in accordance with the 
provisions of the Act, the District Court held that on 
the facts before it, appellee had complied with each 
requirement of the statute (R. 21) and as a matter of 
law was entitled to have made the registration which 
had been improperly refused by the Register of Copy¬ 
right, and ordered appellant to forthwith register the 
claim of copyright (R. 21-22). Defendant below has 
appealed to this Court to reverse the findings and de¬ 
cree of the District Court. 
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CONCERNING THE NOVELTY OF THE ISSUES, 
APPELLANT’S BRIEF, AND HIS “STATE¬ 
MENT OF POINTS.” 

This case is the first instance of litigation ever 
brought in the United States seeking to compel the 
Register of Copyrights to perform an act theretofore 
refused by him; the decree of the lower Court is there¬ 
fore the very first ever issued by any court directing 
the Register of Copyrights to perform as required by 
the Copyright Act (hereinafter referred to simply as 
“the Act”). But in bringing this action it was the view 
of appellee, adopted by the lower Court, that the Regis¬ 
ter was and is in no different position, and his office on 
no higher or nobler plane, than that of any other func¬ 
tionary of the Federal Government or of a State or 
Municipality, charged with the plain statutory duty of 
accepting documents, registering claims, and certify¬ 
ing to the entries of his registry. 

In support of appellant’s theories concerning the al¬ 
leged administrative nature of his office, and his 
claimed authority, he has filed a brief, throughout 
which chosen catch-phrases and the same groundless 
conclusions recur. He has cited no case which in point 
sustains his main arguments through which he seeks to 
have error declared, save on the general principles in¬ 
volving the Court’s power to review actions of admin¬ 
istrative officers, wffiich term, as shown herein, does not 
apply to the Register. 

In this brief of appellee no attempt will be made to 
dispose seriatim of appellant’s “Statement of Points”, 
as they are neither logically nor categorically pursued 
in appellant’s brief. However, as the questions in¬ 
volved on this appeal are dealt with herein, appellee 
will irrefutably demonstrate absence of any error be- 
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low, and at the same time dissipate the obfuscating 
mass of non-sequiturs by which appellant has sought 
to confound the plain rights of appellee. These gladly 
assumed duties, in appellee’s considered opinion, con¬ 
stitute sufficient reason and apologia for the length of 
this brief. 


SUMMARY OF ARGUMENT. 

In appellant’s brief (page 6) it is stated: 

“The Government concedes that copyright of 
the subject matter was secured by publication 
with notice.” 

The appellee having secured copyright by publica¬ 
tion as conceded by appellant, and having complied 
with the requisites for registration of its claim of copy¬ 
right in its book by depositing two complete copies of 
the matter upon which copyright was obtained in the 
office of the Register of Copyrights, Library of Con¬ 
gress, and filing its application and affidavit as re¬ 
quired by the Act, (Sections 10, 12, and 16) together 
with the payment of the statutory fee, appellee became 
entitled to registration of its claim. 

At the time copyright was obtained and at the time 
of the filing of appellee’s application, the only edition 
of the work in existence was that edition of which 
copies were deposited; therefore the copies deposited 
were, in fact and in law, of “the best edition then pub¬ 
lished.” 

Sections 10, 54, and 55 of the Act are mandatory; the 
Act does not clothe the Register of Copyrights with 
any discretionary powers which would extend or mod¬ 
ify the plain purport of the Act. 
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The actions of the Register of Copyrights, being 
ministerial in nature, are subject to review by the 
courts. 

Upon the Register’s refusal to perform in accordance 
with his plain duty in this case, appellee as the party 
thereby aggrieved and injured had the right to apply 
to a court of competent jurisdiction for just such an 
order* as was issued by the court below. 

The trial court had the power to order that done 
which should have been done, and did not commit 
error in any respect. 

ARGUMENT. 

I. 

Plaintiff’s Exhibit No. 1 is a Book Within the Meaning 
of the Term as Employed in the Copyright Act. 

A. Throughout the trial below it was appellant’s 
contention that plaintiff’s Exhibit No. 1 did not con¬ 
stitute a book within the purview of the statute, al¬ 
though both the Register of Copyrights and his legal 
assistant, Mr. DeWolf, testified that there were no set 
requirements respecting the form a book might take. 
The Register testified (R. 121-122) that a literary work 
need not be bound either in boards or in paper, its 
pages need not be stitched or numbered, nor need the 
work be printed in order to be embraced within the 
meaning of the word “book” as used in the Act. 


* At the time of the original filing of this case in the District Court, 
appellee (as plaintiff below) sought a writ of mandamus, same being 
the proper remedy under the circumstances. During the pendency of this 
action, the adoption of the new Federal Rules of Civil Procedure abol¬ 
ished the writ of mandamus, but the relief as granted below was in 
essence the same as that originally sought, and no question as to the 
propriety of the order passed below directing that registration be made, 
has been raised either in the trial Court or upon this appeal. 
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The term “book” is not used in its popular sense as 
meaning a bound volume. The physical form is imma¬ 
terial ; it is not the form, but the substance, which is 
looked to. 

Holmes v. Hurst, 174 U. S. 82. 

Roberts v. Meyers, 20 Fed. Cas. 898. 

It is the intellectual production of the author which 
the copyright protects, and in the particular form which 
such material takes when offered to the public. 

Bleistein v. Donaldson Lithograph Co., 188 U. S. 

239. 

Upon this appeal, appellant takes the novel but 
wholly unsupported position that there is a vast dis¬ 
tinction between what constitutes a book for publica¬ 
tion purposes under the Act, and what constitutes a 
book for the purposes of registration and deposit. 
Neither in the cases above cited, nor in any other case, 
has any Court ever attempted to make such distinction; 
throughout the entire history of copyright law what¬ 
ever has been deemed a book under the statute has 
been held to be a book for all the purposes of the 
statute. 

In both the Act itself and in the rules and regula¬ 
tions for the registration of claims to copyright, the 
term “book” is defined; Section 5 of the Copyright Act 
provides that the application for registration shall 
specify to which of the classes enumerated in the Act 
itself, the work in which copyright is claimed belongs, 
and then lists some thirteen various categories of 
works which are copyrightable, the first of which is 

“(a) books, including composite and cyclopaedic 
works, directories, gazetteers and other compila¬ 
tions”. 
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The rules and regulations for the registration of 
claims* to copyright, in force and effect at the Copy¬ 
right Office, provide under the heading “Subject Mat¬ 
ter of Copyright”: 

“Section 5 of the act names the thirteen classes 
of works for which copyright may be secured, as 
follows: 

(A) Books.—This term includes “composite and 
cyclopaedic works, directories, gazetteers, and 
other compilations”, and generally all printed lit¬ 
erary works (except dramatic compositions) 
whether published in the ordinary shape of a book 
or pamphlet, or printed as a leaflet, card, or single 
page. The term “book” as used in the law in¬ 
cludes tabulated forms of information, frequently 
called charts; tables of figures showing the results 
of mathematical computations, such as logarith¬ 
mic tables; interest, cost, and wage tables, etc. 
single poems, and the words of a song when 
printed and published without music; descriptions 
of motion pictures or spectacles; catalogues, cir¬ 
culars or folders containing information in the 
form of reading matter and literary contributions 
to periodicals or newspapers. 

“5. The term ‘book’ cannot be applied to— 
Blank books for use in business or in carrying out 
any system of transacting affairs, such as record 
books, account books, memorandum books, blank 
diaries or journals, bank deposit and check books, 
forms of contracts or leases which do not contain 
original copyrightable matter; coupons; forms for 
use in commercial, legal, or financial transactions, 
which are wholly or partly blank and whose value 
lies in their usefulness.” 

•The Rules and Regulations of the Copyright Office referred to in this 
brief are those which were in effect on January 13, 1938. 
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Included in Rule No. 6, respecting periodicals is the 
statement: 

“Serial publications which are not clearly ‘pe¬ 
riodicals’ should be registered as ‘books’, and the 
application for registration should be accompanied 
by the required affidavit.” * 

Rule 10 E provides that “musical compositions in¬ 
clude vocal and instrumental compositions, with or 
■without words, and separately published songs from 
operas and operettas when not intended to be acted,” 
shall be among the matter subject to copyright, and the 
rule further states: “The words of a song printed 
alone should be registered as a “book”, not as a musi¬ 
cal composition.” 

B. Be it borne in mind that the Copyright Act does 
not provide for the registration of a book, or a sheet of 
music, or any other tangible object, nor is there any 
provision for registration of the subject matter. The 
only thing which the Act provides may he registered is 
the copyright proprietor’s claim of copyright in such 
subject matter (Section 10). The deposit is merely 
evidence of the material in which the copyright is 
claimed. It is specified in Section 41 of the Act “That 
the copyright is distinct from the property in the mate¬ 
rial object copyrighted. ...” 

Rule 33 under the heading “application forms” in¬ 
clude the following: 

“Books. For any new book printed and pub¬ 
lished for the first time in the United States, ask 
for Application Form A-l, and affidavit form. . . . 

* This reference is to affidavit of manufacture within the United 
States, which affidavit is required under the Act in order to register a 
claim of copyright in a book, but which is not required for the registra¬ 
tion of either periodicals or contributions to periodicals. 
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The term ‘Book’ includes pamphlets, leaflets and 
cards.” 

Plaintiff’s Exhibit No. 1 falls squarely within the 
definition of a book under the foregoing, which require 
that it be new material, printed and published for the 
first time in the United States. The Register of Copy¬ 
rights testified (R. 139-140) that so far as he knew 
plaintiff’s Exhibit No. 1 contained new literary mate¬ 
rial and was printed for the first time within the United 
States, at the same time definitely stating that plain¬ 
tiff’s Exhibit No. 1 was not a periodical. 

There can be no doubt under the foregoing that plain¬ 
tiff’s Exhibit No. 1 comes within the definitions of the 
term “book” as used in both the Act itself and in the 
regulations promulgated by the Copyright Office. This 
being so, attention of the Court is called to the fact 
that now r here in the Act is there drawn any such dis¬ 
tinction as appellant is attempting to force upon this 
Court. 

C. Appellant has conceded {brief page 7) that ap¬ 
pellee secured copyright by publication of Exhibit No. 
1 with notice of copyright. Appellant has further con¬ 
ceded in his brief {page 8) that Exhibit No. 1 consti¬ 
tutes a booh for the purpose of obtaining copyright 
therein by publication. 

During the testimony of the Register the following 
occurred (R. 140): 

Q. Is it (plaintiff’s Exhibit No. 1) a book with¬ 
in the meaning of Section 5 of the Copyright Law? 

A. Read in connection with my duties as to de¬ 
posit, it is not. Read as simply leaving out the 
question of my obligation under Section 12, it 
comes under the general heading of ‘Book’; yes. 
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The Register’s contention that said Exhibit does not 
constitute a book for registration purposes is repeated 
in his brief more than a dozen times, either in question 
or statement form; but in the words of Lord Denham, 
‘ ‘ The mere repetition of the Cantilena of lawyers can¬ 
not make it law, unless it can be traced to some compe¬ 
tent authority; and if it be irreconcilable, to some clear 
legal principle.” Considering the total absence of any 
authority for the contention of the Register, and con¬ 
sidering the testimony of the Register that a book need 
be in no 'particular form to qualify it for registration 
(R. 122), and considering further the absurdity of the 
Register’s attempted differentiation in view of the 
purposes intended by the statute, it is respectfully sub¬ 
mitted that the findings of the lower Court (Conclu¬ 
sions Nos. 1 and 2, R. 21) that plaintiff’s Exhibit No. 
1 constituted a book for the purposes of registration as 
well as publication, are not erroneous and should not 
be disturbed. 


n. 

Appellee Complied With. All the Requirements for 
Registration of Its Claim to Copyright. 

Appellant having conceded the creation and exis¬ 
tence of appellee’s copyright by publication on Decem¬ 
ber 30,1937,* he is now estopped to deny that appellee 

•Concession of appellant is consistent with the evidence: the witness 
Murray testified (R. 47-48) that Brentano’s Bookstore in New York 
made arrangements to place copies of the best edition on sale com¬ 
mencing December 30, 1937; the witness Lally testified that the books 
were placed on sale at Brentano’s commencing on that date (R. 50-51). 
The witness Bittur testified that Sam Richter’s Store offered copies for 
sale commencing December 30, 1937 (R. 56-59) and that he himself 
secured a copy on that date from Sam Richter’s store, which copy the 
witness Wingart testified was billed and paid for (R. 64-66, 70). The 
witness Wingart also testified (R. 67) that December 30, 1937, was the 
date set for publication. The Court below found (F. 2—R. 20) to like 
effect respecting publication). 
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became such a “person’’ as is embraced within the 
scope of Section 9 of the Act, which provides that any 
person entitled thereto by said Act may secure copy¬ 
right for his work by publication thereof with the re¬ 
quired notice of copyright. Appellee, then, falls with¬ 
in the scope of the provisions of Section 10 of the Act 
which provides that such person may obtain registra¬ 
tion of his claim to copyright by complying with the 
provisions of the Act, including the deposit of copies, 
and upon such compliance the Register of Copyrights 
shall issue to him the certificate provided for in Section 
55 of the Act. 

The four steps to be taken by the copyright propri¬ 
etor in order to meet the requirements of the Act are: 

A. Payment of the required fee. 

B. Filing of application for registration. 

C. Filing of affidavit of manufacture. 

D. Deposit of copies. 

A. Tender of fee was- made in compliance with the 
statute. 

1. In appellant’s answer to the original petition filed 
in this cause, appellant admitted that appellee depos¬ 
ited in the Copyright Office, Library of Congress, 
"Washington, D. C., the amount of $2., which is the 
statutory fee for literary work, registered in connec¬ 
tion with form “A-l”. The lower Court found that 
this was so. (F. 3, R. 20.) It is not questioned upon 
appeal that if plaintiff’s Exhibit No. 1 is a book as we 
have found it to be, and as such falls within the scope 
of application form A-l, then the correct statutory fee 
payment was made. Throughout appellant’s brief, the 
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The Register’s contention that said Exhibit does not 
constitute a book for registration purposes is repeated 
in his brief more than a dozen times, either in question 
or statement form; but in the words of Lord Denham, 
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became such a ** person’’ as is embraced within the 
scope of Section 9 of the Act, which provides that any 
person entitled thereto by said Act may secure copy¬ 
right for his work by publication thereof with the re¬ 
quired notice of copyright. Appellee, then, falls with¬ 
in the scope of the provisions of Section 10 of the Act 
which provides that such person may obtain registra¬ 
tion of his claim to copyright by complying with the 
provisions of the Act, including the deposit of copies, 
and upon such compliance the Register of Copyrights 
shall issue to him the certificate provided for in Section 
55 of the Act. 

The four steps to be taken by the copyright propri¬ 
etor in order to meet the requirements of the Act are: 

A. Payment of the required fee. 

B. Filing of application for registration. 

C. Filing of affidavit of manufacture. 

D. Deposit of copies. 

A. Tender of fee was- made in compliance with the 
statute. 

1. In appellant’s answer to the original petition filed 
in this cause, appellant admitted that appellee depos¬ 
ited in the Copyright Office, Library of Congress, 
Washington, D. C., the amount of $2., which is the 
statutory fee for literary work, registered in connec¬ 
tion with form “A-l”. The lower Court found that 
this was so. (F. 3, R. 20.) It is not questioned upon 
appeal that if plaintiff’s Exhibit No. 1 is a book as we 
have found it to be, and as such falls within the scope 
of application form A-l, then the correct statutory fee 
payment was made. Throughout appellant’s brief, the 
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matter of the fee is referred to, and on page 20, it is 
stated: 

“. . . the principal controversy is whether one 
or several fees for registration must be paid, and 
the answer to this inquiry is ... whether the mate¬ 
rial constitutes a book or several books or con¬ 
tributions.’ J 

Through the opprobrious phrase “appellee’s own 
little scheme of evasion”, which exact wording appears 
on both page 11 and page 26 of appellant’s brief, it is 
manifestly the idea of appellant to attempt to reproach 
appellee, and to miscolor appellee’s position before 
this Court, but appellant’s use of invective cannot mod¬ 
ify the terms of the statute any more than can his mis¬ 
construction of a clearly unambiguous rule of law. 

Apparently appellant has either overlooked or ig¬ 
nored the final provision of Section 61, which sets forth 
plainly: 

“that only one registration at one fee shall be re¬ 
quired in the case of several volumes of the same 
book deposited at the same time.” (Italics ours.) 

As this is the law respecting several volumes of the 
same “book”, it cannot be argued that in such a case 
as this, where the complete work was published in one 
volume at one time and contained a single story, more 
than one fee could possibly be required. Under the 
provisions of Section 61, above recited, if each separate 
chapter of plaintiff’s story had been filed in a separate 
volume, but all deposited at the same time, only one 
registration at one fee would have been required, and 
consequently, the charge advanced on page 23 of plain¬ 
tiff’s brief, that there was no other purpose on the part 
of appellee than to avoid the requirement of paying 
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$2.00 for registration of each contribution, is totally 
unfounded. On page 8 of appellant’s brief, it is stated 
that a fee of $2.00 is charged under Section 61, for the 
registration of each literary work. A reading of the 
portion of said section hereinabove cited makes clear 
the intent of the statute, and obviates the necessity of 
considering the appellant’s contention appearing on 
page 22 of his brief that the appellee has obtained 
copyright in several literary works, each of which re¬ 
quire separate registration. 

B. Application for registration complied with the 
statute in form and substance. 

1. Appellee’s Use of Application Form A-l Was in 
Accordance With the Act. 

When, on December 30, 1937, appellee published its 
work, eo instante, it destroyed the common law copy¬ 
right which it had in its unpublished work, and in its 
place immediately obtained a statutory copyright. 
From that date on it was empowered to apply for regis¬ 
tration of its statutory claim. (Act, section 10), Wash- 
ingtonicm Publishing Co. v. Pearson (306 U. S. 30). 

Acting within its rights, appellee on January 13, 
1938, filed in the office of the Register of Copyrights, 
an application for registration, using for that purpose 
form A-l, supplied by the Copyright Office and to be 
used “for any new book printed and published for the 
first time in the United States” (Rule 33). As has 
been previously pointed out in this brief {supra, p. 
9), the Register testified that the work “In Old Chi¬ 
cago” was so far as he knew “new”, and printed and 
published for the first time in the United States. 

It is appellee’s contention that the application form 
A-l was the correct one to be used under the circum- 
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stances, but arguendo, it is clear under the rules for 
registration as interpreted by the Register of Copy¬ 
rights, that had appellee’s application been different 
in form, but the same in substance, it would never¬ 
theless have complied with the statutory requirements 
respecting same. 

Rule 31 of the regulations for the registration of 
claims of copyright provides that: 

“The application for copyright registration re¬ 
quired to be sent with each work must state the 
following facts: 

(1) The name, nationality, and exact address of 
the claimant of the copyright. 

(2) The name of the country of which the au¬ 
thor of the work is a citizen or subject. 

(3) The title of the work. 

(4) The name and address of person to whom 
certificate is to be sent. 

(5) In the case of works reproduced in copies 
for sale or publicly distributed, the actual date 
(year, month and day), when the work was pub¬ 
lished.” 

The substance of appellee’s application in this case 
complied in all respects with the foregoing Rule 31. 

In Seltzer v. Sunbrook, 22 F. Supp. 621, the Court, 
referring to the various classifications, said: 

“It should be understood, of course, that there 
is nothing absolutely rigid about these various 
classifications.” 

This statement was concurred in by the Court below 
in the case at bar, when in reading into the record by 
consent of counsel its indicated views during the testi¬ 
mony (R. 169) it said: 

“ ... he (the Register) has the right of course 
to prepare forms for the convenience of those 
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seeking copyright, but parties seeking copyrights 
are not necessarily limited to those forms if the 
Court thinks they do not cover all the cases.” 

During his examination the Register of Copyrights 
testified (R. 138) that the use of the Copyright Office 
application forms is not necessarily required in the 
making of application for registration. 

2. The Application Was Fair on Its Face. 

An inspection of the application reveals nothing in¬ 
consistent, nor unlawful therein. The Register testi¬ 
fied (R. 162-3) that all of the blanks of the application 
were filled out, that there was nothing inconsistent 
between the questions asked and the answers placed 
on the blanks, that there was nothing to indicate the 
falsity of any answers, that there was nothing unusual 
about the application, that there was nothing illegal 
about it, and when asked “Or anything that would 
prevent registration, would you say?”, he answered: 
“I have no fault to find with the application”. (R. 
163) 

The Register testified (R. 132) that if he could have 
convinced himself “that the publisher really intended 
to have this work go to the public in this (plaintiff’s 
Exhibit No. 1), its final form, then I imagine that I 
would have registered it, but I must take into consid¬ 
eration, in unusual cases, whether or not any material 
which is submitted meets with the provisions of the 
Act, and is intended to carry out the provisions of 
Sections 59, 10 and 12.” 

The fact that there was publication (that is, a sale 
or offering for sale to the general public, of Plaintiff’s 
Exhibit No. 1), is conclusive that said Exhibit was in 
its final form, that expression being deemed the form 
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in which the offering to the general public was made. 

Prior to the publication of its book, appellee was 
entitled to decide for itself in what form, if at all, it 
would offer its work to the public. As stated in Wes- 
termann Co. v. Dispatch Printing Co., 233 Fed. 609, 
615, reviewed on question of damages in 249 U. S. 100: 

“Whatever may have been the rule under the 
former law, Section 3 of the Act of 1909 (Comp. 
St. 1913; Sec. 95-19) operates to give the pro¬ 
prietor the election between claiming copyright of 
his ‘work’ as an entirety or by units, and, which¬ 
ever way it is done, each unit is equally protected. 
Each one of a number of short stories may be 
separately copyrighted as it appears from month 
to month, and then they may go upon the market 
grouped as a book, or they may be withheld and 
all first published in book form and copyrighted 
as an entirety, or they may be copyrighted as they 
serially appear, and then again in their grouped 
form.” 

Having chosen to publish its work in the form ex¬ 
emplified by plaintiff’s Exhibit No. 1, it obtained a 
copyright in the same and in nothing else. Having the 
right to register its claim of copyright in its book, it 
could register that and nothing else. In no other way 
than that adopted by appellee could it have secured 
for itself the adequate protection intended to be af¬ 
forded it by the Act. 

When asked what could have been deposited on Jan¬ 
uary 13,1938, to cover protection against infringement 
of the complete work “In Old Chicago”, the Register 
replied (R. 129) that he knew of no other material ex¬ 
cept plaintiff’s Exhibit No. 1. We have seen that 
plaintiff’s Exhibit No. 1 comes squarely within the 
definition of a book as contained in both the Act and 
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the rules relative to registration. The application, 
then, was not inconsistent with the deposit. 

3. Plaintiff’s Exhibit No. 1 Is Neither a Periodi¬ 
cal nor Contributions to a Periodical. 

During the trial below it was admitted by both Mr. 
De Wolf and the Register that Plaintiff’s Exhibit No. 1 
was in no sense a periodical. Certainly it could not 
be deemed a collection of “contributions to a periodi¬ 
cal’’. The uncontradicted evidence showed that there 
was no publication of the story or any part thereof 
prior to the publication of the book on December 30, 
1937, and that the only complete published version of 
the story was plaintiff’s Exhibit No. 1, although by 
January 13, 1938, a few chapters had been republished 
serially in the Los Angeles Daily News. 

The Register admitted (R. 128) that so far as he 
know no complete edition of the w*ork save plaintiff’s 
Exhibit No. 1 'was in existence on January 13, 1938. 

The fact that subsequent to the first publication in 
book form, appellee commenced a serialization of its 
work in newspapers is immaterial. Copyright having 
been obtained in the work prior to such serialization, 
the right to reprint or republish in any form it chose 
so to do was embraced within the exclusive rights se¬ 
cured to the copyright proprietor under Section 1(a) 
of the Act, “to print, reprint, publish, copy and vend 
the copyrighted work”. (Fitch v. Young, 230 Fed. 
743.) Section 1(b) of the Act grants unto the copy¬ 
right proprietor the further right to make any other 
version thereof if it be a literary work”. 

Such partial reprinting in serialization form had no 
effect whatsoever upon the claim of copyright in the 
material in question; both the copyright and appellee’s 
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claim thereof still existed. Having originally secured 
its copyright in the first publication of the book there 
was no onus upon the appellee to withhold application 
for registration of same until a date later than Jan¬ 
uary 13, 1938, so that the Register might determine 
whether a republication of the same material at some 
subsequent date might be more acceptable to him for 
registration. That this is a correct application of the 
law was shown by the testimony of Mr. De Wolf (R. 
92) that: 

“ . . . the language of Section 12 is significant. 
It says the best edition then published. The ‘then’ 
in my opinion refers to the time when copyright 
application is received. . . . ” 

4. Any Intent of Appellee to Republish Its Work 
Serially Is Immaterial. 

Although appellant now concedes the fact of publi¬ 
cation of plaintiff’s Exhibit No. 1 in the trial below 
he testified (R. 165): 

“My opinion was that frankly I couldn’t say 
what kind of a market there can be in the public 
for material of this kind as stated on the applica¬ 
tion.” 


A thorough search of the provisions of the Act dis¬ 
closes no ground of authority for the Register to with¬ 
hold registration because in his opinion, the book 
“might not sell”, yet in his brief, page 10, it is stated 
that he considered the Exhibit a form inappropriate to 
a separate book. Because of this opinion he deemed 
the same intended as a series of contributions to news¬ 
papers and throughout his argument appellant at¬ 
tempts to make much of the apparent “intent” of ap- 
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pellee to reprint the story serially. Such intention, 
even if it existed cannot be held material to appellee’s 
right to registration, because: 

(1) As we have seen, the copyright proprietor had 
the right to reprint in any form it chose so to do, with¬ 
out affecting either the copyright or its claim thereof. 

(2) The Register gave the criteria for determining 
the “best edition” (infra, p. 29) and upon compari¬ 
son between Plaintiff’s Exhibit No. 1 and the ordinary 
newspaper it was nowhere demonstrated that a 
newspaper publication would have constituted a better 
edition. (Certainly, adopting for this purpose only the 
suggestion of appellant, appellee’s book would be more 
“appropriate for library collections” than twenty 
newspapers). 

(3) The work in its entirety could not have been 
registered as several contributions to periodicals on 
January 13, 1938 (beyond which date we do not have 
to extend for the purposes of this argument), as by 
that date the entire work had not yet been serially re¬ 
published. No citations are required to convince the 
Court that claim of copyright in a newspaper con¬ 
tribution cannot be registered before the publication of 
the newspaper carrying such contribution. Appellant 
testified (R. 139) that a work cannot be registered as 
a contribution until published as such and further 
testified, in effect, that Application Form A-5 (Copy¬ 
right Office form intended for use when special regis¬ 
tration as a contribution to a periodical is requested) 
should not be used unless the material had already been 
published in a newspaper or periodical. Mr. De Wolf 
testified (R. 93-94) to the same effect. 
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The existence of an intention to reprint in serial 
form in futuro is further shown to be of no consequence 
if we reverse the facts of publication for the purposes, 
of this argument. If the original publication had been 
in serial form in a magazine, surely the fact that the 
copyright proprietor intended a subsequent republica¬ 
tion in bound book form (a matter of common prac¬ 
tise), would not have affected his right to registration 
of claim to copyright in the material contributed to 
such magazine, nor would such registration of his 
claim in such contribution, if requested, have been re¬ 
fused by the Copyright Office because of the intent to 
later republish in one volume as a book. And this, 
despite the undoubted fact that the book would be the 
better edition. 

Clearly the case at bar presents an analogous situa¬ 
tion. Content rather than form being what is looked 
to, and a bound volume comprising previously pub¬ 
lished weekly pamphlets having been held not to con¬ 
stitute a new work (West Publ. Co. v. Thompson, 176 
Fed. 833), and thereby not being proper matter for a 
second copyright due to the absence of new material, 
appellee urges that the application for registration of 
its claim was the only correct one it could have made 
in compliance with the Act. 

5. Compliance with the Suggestion of the Reg¬ 
ister to Use Application Form A-5 Would have been 
Contrary to the Requirements of the Act. 

Had appellee adopted the suggestion of the Register 
that it wait until the story had been fully republished 
in serialization form in newspapers, and that it then 
apply for registration of its claim of copyright in such 
“contributions”, using Application Forms A-5 and de- 
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positing the twenty newspaper copies containing the 
various chapters of the story, appellee would not then 
have been entitled to registration of its claim. Rule 
39 of the Copyright Office refers to “Contributions to 
Periodicals (Form A-5)” and contains the following: 

“The application should state the day on which 
the issue is first placed on sale, sold, or publicly 
distributed, which may be earlier or later than the 
date printed on the title page”. (Italics ours.) 

Registration for the purpose of fixing the date of re¬ 
newal of a copyright requires the exact date of publica¬ 
tion ; where, as in the case at bar, the date of the news¬ 
paper publications were subsequent to the date of orig¬ 
inal publication of the same story as a book, the filing 
of the later date would in itself have barred registra¬ 
tion. The Register confirmed this when he testified 
(R. 141): 

“ If I knew that the material had been published 
as a ‘book’ in 1937, with copyright notice... (and) 
that there vras a serialization of the book in the 
newspapers with copyright notice commencing in 
1938, and the newspaper had been sent in on an 
A-5 application, I would say no, I would not ac¬ 
cept it, because I know that the book had been al¬ 
ready published with copyright notice, and that 
the duty of turning that book in with the copyright 
notice had not been fulfilled by the applicant, and 
I would at once make a demand under Section 13 
for him to send in the book, a copy of the best 
edition. I am talking, now, about a book.” 

Moreover, had the Register’s suggestions been 
adopted, and the above-mentioned procedure adopted 
by appellee, the valid copyright which appellee had se¬ 
cured in its literary work ivould have been jeopardized 
and probably destroyed in toto. Publication in the 
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newspapers would have had to bear copyright notice 
dated either 1937 or 1938. If the date shown were 
1937, the deposit would not have agreed with the ap¬ 
plication, and refusal to make registration would 
doubtless have been forthcoming in view of appellants 
having now conceded the prior publications. If the 
notice affixed to the newspaper serializations contained 
the date 1938, the copyright itself would have been 
vitiated, on the ground that the insertion in the notice 
of a date later than the actual date of first publica¬ 
tion is deemed an attempt to extend the statutory 
period of protection and as such is non-compliance 
with the statute. (Baker v. Taylor, 2 Blatchf. 82; Fed. 
Cas. No. 782) (West Publ. Co. v. Thompson, 169 Fed. 
S33.) 

That this is a correct statement of the law was 
agreed to by the Register while on the stand (R. 143- 
144). 

6. Appellant’s Contention That the Application 
Was Not in Proper Form is a Result of His Own Mis¬ 
construction of the Act. 

The provisions of Section 10 of the Act are plain, 
and the purposes of the Section upon a reading of the 
whole Act are likewise plain: 

(a) To enable the copyright proprietor to bring and 
maintain an action for infringement of its copyright. 

(b) To have a record of such copyright which may 
be renewed at the expiration of the original copyright 
term. 

(c) To secure unto the copyright proprietor the ad¬ 
vantages of the Convention between the United States 
and the South American countries, signed at Buenos 
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Aires, August 11, 1910, ratified March 12, 1911, and 
proclaimed by the President July 13, 1914,* wherein 
it is provided in Article 3 thereof that: 

“The acknowledgement of a coypright obtained 
in one state in conformity with its laws shall pro¬ 
duce its effect to full right in all of the other states 
without the necessity of complying with any other 
formality, provided always there shall appear in 
the work a statement that indicates the reserva¬ 
tion of the property right.” 

In this connection it should be noted that existence of 
the copyright for the purposes of the treaty can only 
be evidenced by the issuance of a certificate of regis- 
1 ration as provided for in Section 55 of the Copyright 
Act. 

To show the untenability of the Register’s position 
and his misconstruction of the purposes of registra 
tion, we refer to his testimony (R. 134): 

Q. Would you have registered this (Plaintiff’s 
Exhibit No. 1) as a contribution to a periodical? 

A. No. 

Q. In other words, you wouldn’t have regis 
tered it at all? 

A. I would have investigated; I would have 
treated it as I considered it and told you to send in 
twenty copies of newspapers. 

This was the attitude of the Register when in fact such 
“twenty copies of newspapers” containing appellee’s 
story were not even in existence. Mr. DeWolf testified 
to- like effect, stating (R. 94) that despite publication 
during the previous December, he did not know that 

* This Court may take judicial notice of Presidential proclamations 
as to treaties negotiated with foreign nations. (Ohman v. City of New 
York, 168 Fed. 953, 957). 
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any of it could have been registered on January 13th. 

So according to the officials of the Copyright Office, 
on January 13, 1938, appellee had a valid and subsis¬ 
ting claim of existing copyright in its published work, 
yet appellee had nothing to register. This patent error 
in the attempted construction of the Act clearly falls 
within that class of actions by the Register, which it is 
admitted in appellant’s brief, page 11, is correctable 
by the Courts. 

7. Even if Plaintiff’s Exhibit No. 1 is Deemed 
“Several Books” (Which on Its Face it is 
Not) Same Would be Immaterial. 

The sophisticated argument as to whether Plain¬ 
tiff’s Exhibit No. 1 was a book or “several books” is 
of no consequence when the said Exhibit itself is ex¬ 
amined, and when it is considered that Section 61 of 
the Act provides that only one registration is required 
in the case of several volumes of the same book depos¬ 
ited at the same time. If the story had been distrib¬ 
uted to the public without any binding, i. e., in separate 
pages of one chapter each but all at the same time, and 
deposited in the copyright office in the same way, only 
one application and one $2.00 fee would have been re¬ 
quired under Section 61. Each page would not have 
required a separate registration, as each page would 
be deemed a separate volume or a separate part of the 
book containing the story. 

8. Conclusion as to Correctness of the Applica¬ 
tion. 

The appellee’s intent as to future republication hav¬ 
ing been shown to be immaterial, and it further having 
been shown that the deposit made was neither a pe- 
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riodical nor contributions to periodicals, the use of 
Application Form A-l, was entirely proper, and any 
pretext of soundness in appellant’s theory respecting 
the duty of appellee to apply for registration of its 
claim in “contributions to periodicals” is thereby de¬ 
stroyed. Appellant asserts in his brief (pp. 10-11) 
that as appellee does not intend to publish an edition 
“in the form intended for public use and hence appro¬ 
priate to a library collection” then “the result is that 
appellee must register the material as separate contri¬ 
butions to periodicals or not at all.” Registration in 
this case would not have secured unto appellee a copy¬ 
right; this it already had. Neither its claim of copy¬ 
right nor its right to the registration of its claim was 
contingent upon the whim, caprice, or unlawful exer¬ 
cise of authority on the part of appellant. 

From all of the above it is evident that the Regis¬ 
ter’s refusal to make proper entry on the application 
of appellee was unfounded and the Court below did not 
err in concluding (R. 20-21) that the application filed 
by appellee was in proper form with due respect to the 
statutory requirements. 

C. The affidavit of manufacture accompanying the 
application was in form and substance as required by 
the statute. 

Upon this point there has been no question raised 
either below or on appeal. The affidavit was required 
under the statute in order to perfect appellee’s right 
to registration of its book and it was accordingly so 
filed. (Fdg. 3, R. 20.) No error is assigned respecting 
the Court’s finding relative to the affidavit. 





26 


D. The deposit of copies made by appellee met the 
statutory requirements as set forth in Section 12 of the 
Copyright Act. 

Section 12 of the Copyright Act requires that after 
copyright has been secured by publication of the work 
with notice of copyright, there shall be promptly de¬ 
posited in the Copyright Office or in the mail addressed 
to the Register of Copyrights, Washington, D. C. “two 
complete copies of the best edition thereof then pub¬ 
lished’\ 

On January 13, 193S, appellee deposited in the Copy¬ 
right Office two copies of its work “In Old Chicago”, 
identical in form and content with plaintiff’s Exhibit 
No. 1, and which copies were of the same edition as 
plaintiff’s Exhibit No. 1, that is to say, the edition 
which the appellant concedes was publicly offered for 
sale on December 30, 1937. It is not disputed that de¬ 
posit was made in the form hereinabove stated. The 
lower Court found (Conclusion 2, R. 21) that said de¬ 
posit as made by appellee was in accordance with law 
and conqffied with the requirements of the statute. 

In another division of this brief (infra page 46 
c.t seq.) appellee has dissected and examined for the 
benefit of the Court that' portion of Section 12 relating 
to the deposit to be made in the event a request is made 
for special registration of a contribution to a period¬ 
ical. Therein it is conclusively shown that such portion 
of Section 12 is in no way applicable to the case at bar. 
Therefore, at this point appellee’s sole concern re¬ 
specting the deposit is to point out to the Court the 
correctness of the conclusion of the lower Court and 
the absurdities submitted for consideration by appel¬ 
lant. 
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1. Apfellee Deposited “Two Complete Copies of 
the Best Edition Thereof Then Published/ ’ 

The statutory phraseology “two complete copies of 
the best edition then published” is susceptible to being 
broken down into its four component phrases, and this 
we will now do. 

(a) “Two complete copies” obviously does not re¬ 
fer to the few incomplete chapters of the story re- 
printed between the publication date of the book and 
the date of the appellee’s application for registration. 
To be complete, the copies must contain everything 
covered by the copyright obtained by appellee through 
its conceded publication of plaintiff’s Exhibit' No. 1. 
The word “complete” can mean nothing unless it is 
deemed to embrace all the copyrightable material 
which the copyright proprietor seeks to have regis¬ 
tered. A copy containing less than the whole sub¬ 
stance to which the claim of copyright attaches is cer¬ 
tainly not complete, taking the word either in its 
common use or as used within the intent and purposes 
of the Act. The deposit required does no more to cre¬ 
ate the copyright than does the registration. It is 
simply evidence of that in which copyright is claimed. 

The Register testified (R. 129) that while “copies 
of so many contributions to newspapers as were pub¬ 
lished at that time” could have been deposited, he 
knew of no other material which could have been de¬ 
posited to cover protection against infringement of 
the complete work “In Old Chicago”. 

Thus the Register attempted to construe the Act in 
such a way as to admit the existence of a copyright, but 
to deny unto the copyright proprietor the right to file 
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evidence of the material to which the copyright at¬ 
tached. 

(b) The words “of the best edition” have to all 
appearances driven appellant to urge upon this Court 
a tortuous and specious line of reasoning. Despite the 
utter absence of any evidence even remotely tending to 
disprove appellee’s proof on which the District Court 
based its finding (Fdg. 3, R. 20) that on January 13, 
193S, appellee deposited in the Copyright Office two 
complete copies of the only edition then published, ap¬ 
pellant nevertheless urges error by the lower Court in 
so finding. 

The Witness Chambliss testified (R. 45-46) that 
plaintiff’s Exhibit No. 1 was a copy of the only edition 
of the work. The Register testified (R. 168) that he 
knew of no other complete edition on January 13,1938, 
and further testified (R. 128) that since that date he 
had never had any advices or facts proved to him 
which led him to believe that on January 13, 1938, 
there was in existence any complete edition of the 
story “In Old Chicago,” except Exhibit No. 1 of plain¬ 
tiff, whether in newspaper form or any other form. 

During the testimony of the witness Chambliss (R. 
46), the Court below, in sustaining an objection, 
stated: 

“He said it was the only edition so I do not 
know of any other edition which it may be com¬ 
pared with.” 

In the opinion filed in this cause by the lower Court 
(R. 19), the following language was used: 

“Nor can it be said that this was not ‘the best 
edition thereof then published,’ it being the only 
complete edition.” 
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The Register attempted (R. 147-150 incl.) to give 
the criteria used in determining the best edition. He 
mentioned price, grade of paper, binding, cover, type. 
In using these yardsticks of comparison between 
plaintiff’s Exhibit No. 1 and the ordinary newspaper 
it was found that the plaintiff’s Exhibit No. 1 was 
priced at 50 cents per copy (R. 66 and the Exhibit 
itself); that the paper used in plaintiff’s Exhibit No. 
1 was a coated stock (R. 197-198); that the plaintiff’s 
Exhibit No. 1 was bound and enclosed within a cover; 
that the type used in the printing of plaintiff’s Ex¬ 
hibit No. 1 is about the same as that used in a news¬ 
paper (R. 150). There is no evidence whatsoever 
that a newspaper or several newspapers containing 
part or parts of plaintiff’s story would have been “a 
better edition” according to the Register’s criteria or 
formula for determining the best edition. Indeed there 

4 V 

could be no such evidence. 

The above is set forth to illustrate the fallacy of the 
Register’s position. It was unimportant to determine 
the kind or size of type, the weight or character of 
paper, the deposited copies being the only edition and 
therefore not comparable with anything else. The 
cross-examination of the Register on this line of in¬ 
terrogation was propounded simply to show to the 
Court the unreasonableness of appellant’s position and 
the total lack of basis on which such position could be 
maintained, even had there been a complete newspaper 
edition of the story, which there was not. 

(c) The word “thereof” as used in the phrase 
under discussion is simply a word of reference, but is 
of prime importance in that it relates to the best pub¬ 
lished of the work in edition which copyright has been 
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secured, (Section 12); in simpler language, it answers 
the question, the best edition of what? 

Appellee secured copyright in plaintiff’s Exhibit No. 
1. Rule 24 of the Copyright Office reads: 

“Promptly after first publication of the work 
with the copyright notice inscribed, two complete 
copies of the best edition of the work then pub¬ 
lished must be sent to the Copyright Office . . .” 

Within two weeks after the publication, by appellee, 
it deposited two copies of the only edition thereof, that 
is, of the work as published. Indeed, it could have de¬ 
posited nothing else. 

(d) The words “then published” likewise are im¬ 
portant. If a paper bound edition of a book is pub¬ 
lished, the Register has no authority to refuse 
deposited copies of the same on the ground that at 
some later date a better edition might be published. 
This is in effect, what the Register attempted to do in 
this case. But the words “then published” make the 
intent of the statute plain: an attempt to prophesy the 
publication of a better edition in futuro is prevented. 

Under the wording now discussed, the copies de¬ 
posited must be copies of a published edition, and the 
edition must have been published “then”, viz: not lafer 
than the date of application (DeWolf testimony, R. 92) 
and deposit. 

In the instant case, knowing of no other material 
which could have been deposited excepting plaintiff’s 
Exhibit No. 1, the Register yet refused registration 
and acceptance of deposit, holding that a subsequent 
publication (serialization in newspaper form) might 
constitute a better edition. He is estopped by the 
words “then published” from refusing the deposit on 
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the ground that a better edition might be forthcoming; 
he cannot “lay back and wait”. Under the statute, 
the Register may demand copies if none are deposited; 
but if copies are deposited, he may not refuse them in 
the hope that at some subsequent date the publication 
of a better edition might nullify the fact that the copies 
first sought to be deposited were copies of the best 
edition “then published”. 

Although perhaps ten chapters of the work had been 
published by January 13, 1938, there was no complete 
copy of any edition containing the entire work as of¬ 
fered to the public on December 30, 1937, on which 
date no chapters had been published serially. 

The application for registration as filed by appellee 
included the affidavit of W. C. Michel, Vice-President 
of appellee corporation (R. 7), that the said work 
(plaintiff’s Exhibit No. 1) was published in the form 
submitted on December 30, 1937, so that regardless of 
the lack of knowledge as to any other edition then 
published, on January 13, 1938, the Register had evi¬ 
dence that the deposited copies were of an edition then 
published. 

2. Appellant’s Assertion That Plaintiff’s Ex¬ 
hibit No. 1 is “No Edition at All” (Brief, p. 25) Can¬ 
not Stand in the Face of the Conceded Fact That 
the Edition was Offered for Sale to the Public. 

(a) On page 25 of appellant’s brief, he attempts to 
construe the words “best edition,” and says: 

“Congress obviously had in view an “edition” 
which had been sought to be marketed and not one 
published solely to secure registration.” 

As inferred by Justice Holmes in Bleistein v. Donald¬ 
son Lithograph Co., (supra), it is not the purpose of 
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the work which determines whether it is proper subject 
matter of copyright, but rather its content. In that 
case, the fact that the work itself was used to advertise 
a circus was held not to affect the copyright obtained 
by such publication, and in the case of Patterson v. 
Century Productions , Inc., 93 F. 2nd, 489, decided De¬ 
cember 6, 1937, wherein Justice Chase, speaking for 
the Circuit Court of Appeals, (2nd Circuit,) referred 
to the rules of the Copyright Office and in his opinion 
stated (Case, p. 492): 

“Insofar as these rules undertake to define pub¬ 
lication, they relate to what is to be deemed publi¬ 
cation for the purposes of registration under the 
Copyright Act. . . . There is no grant of power 
to define publication generally by rule. The stat¬ 
ute not having done so, the rule which must be 
within the statute can be held valid onlv bv con- 
struing it within statutory bounds. In Rule 19, 
the phrase is reproduced in copies for sale or been 
publicly distributed . . .” 

It is contended that appellant has gone to the very 
limit of any authority he might conceivably have in 
the matter of defining publication by the promulgation 
of Rule 25, which provides that “published works are 
such as are printed or otherwise produced and placed 
on sale, sold or publicly distributed ...” 

There is no question but that appellee obtained copy¬ 
right by its publication of Plaintiff’s Exhibit No. 1, 
and appellant’s concession that this was so again 
estops him from denying that the edition was sought 
to be marketed, aside from the fact that the uncontra¬ 
dicted evidence proves not only the intent to market 
the edition but the very offering of copies of the edi¬ 
tion for sale. 

This attempt of the Register nicely and finely to split 
hairs should be ignored by the Court on the theory as 
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expressed by Mr. Justice Morton when speaking for 
the District Court of Massachusetts in Atlantic 
Monthly v. Post Publishing Co., 27 F. 2nd, 556, 558, 
he said: 

“It seems to me quite inadvisable to introduce 
into the law of copyright refinements between so- 
called ‘colorable’ sales—whatever that may mean 
—and bona fide ones. It will be better, I think, to 
take the law simply and directly, and to hold that 
an absolute and unrestricted sale of a printed 
copy, especially where accompanied by filing simi¬ 
lar copies with the Register, amounts to publica¬ 
tion under the act; and I think the decisions sup¬ 
port this view. (Citing Werckmeister v. Am. 

Litho. Co. (C. C. A.) 134 F. 321, 68 L. R. A. 591; 
Gottsberger v. Aldine Book Co. (C. C.) 33 F. 381; 

Stern v. Remick (C. C.) 175 F. 282; Callaghan v. 

Myers, 128 U. S. 617, 9 S. Ct. 177, 32 L. Ed. 547.) ” 

! 

i 

In that case the Court deemed the sale of a single 
copy of the work as deposited for the price of ten cents 
to the Treasurer of plaintiff’s corporation as sufficient 
compliance with the Act. If a book be sent gratuitously 
to the general public, such offering constitutes publica¬ 
tion. ( Jewelers Merc. v. .Jewelers Weekly Publishing 
Company, 155 N. Y. 241.) The question of whether or 
not publication in this case was bona fide is answered 
in this thought that if the copies displayed and offered 
for sale had not borne copyright notice as required by 
the law, no court in the land would have held an in¬ 
fringer liable in damages since the work had been of¬ 
fered publicly without notice and thereby thrown into 
the public domain. 

That the form of plaintiff’s Exhibit No. 1 seemed to 
appellant to be inappropriate for public offering is 
simply a restatement of the Register’s position herein- 

i 

i 

i 
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above disclosed that to his mind the book would not 
sell; this is not and never has been the test. 

(b) Appellant (brief page 10) submits that the 
plaintiff’s Exhibit Xo. 1 is page proof and is therefore 
not an edition at all because it is not a form of publi¬ 
cation appropriate to a library collection, and on page 
25 again submits to the same effect, stating thereon 
that the edition deposited must be in a form which may 
be included in a library collection for public use. In 
this way appellant attempts to further his theory as 
expressed on the witness stand (R. 151): 

Q. What is the purpose of the deposited copies, 
in your opinion? 

A. The purpose of the deposited copies in my 
opinion is very largely the enrichment of the li¬ 
brary collections in the Library of Congress. 

Q. The enrichment of the Library? 

A. The collections in the Library of Congress. 

Again we find that appellant has advanced for con¬ 
sideration by this Court matter wholly impertinent 
to the issues. 

In Washingtonian Publishing Co. v. Pearson, 306 
U. S. 30; it was held: 

“Sections 23 and 24, which permit renewal of a 
copyright by application and registration within 
its last year, although the deposited copyright 
publication may have been disposed of under Sec¬ 
tions 5.9-60, give clear indication that the require¬ 
ment for deposit is not for the purpose of a perm¬ 
anent record of copyrighted publications, and that 
such record is not indispensable to the existence 
of the copyright.” 

Again in the same case, as set forth on page 18 of 
appellant’s brief, the Supreme Court held that the pur- 
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pose of deposit was neither to provide against uncon¬ 
scious infringement nor primarily to provide a perma¬ 
nent collection for Library purposes. 

Section 60 of the Act provides that: 

“the Librarian of Congress and the register of 
copyrights jointly shall, at suitable intervals, de¬ 
termine what of these (articles deposited) received 
during any period of years it is desirable or use¬ 
ful to preserve in the permanent files of the copy¬ 
right office, and, after due notice as hereinafter 
provided, may within their discretion cause the re¬ 
maining articles and other things to be destroyed.’’ 

Notwithstanding the above provision the record dis¬ 
closes that during the testimony of the Register the 
following occurred (R. 118): 

Q. Will you describe the supervision which the 
Librarian has over vour office? 

■V 

A. The supervision that the Librarian has over 
mv office? 

Q. That is right. Over you as Register of Copy¬ 
rights, and over the policies of your office. 

A. I never discuss the policies of my office with 
the Librarian of Congress. 

Q. You do not? 

A. No,—very rarely. I do not recollect ever 
having discussed the policies of my office with the 
Librarian of Congress. 

Q. Have you ever discussed with the Librarian 
of Congress the disposition of certain copies that 
are deposited with you? 

A. Not to my knowledge. 

Appellant has placed himself in the position of argu¬ 
ing on the one hand that the foremost purpose of the 
deposit section is so that he may in accordance with 
the Act confer with the Librarian as to the disposition 
of the copies deposited, and on the other hand, has 
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stated under oath that he has never so conferred, and 
this although he has occupied his office since the sum¬ 
mer of 1936. 

3. Plaintiff's Exhibit No. 1 is not Page Proof. 
“Proof” is an “Intermediate Stage of Printing” 
Which Occurred During the Making of Said Exhibit, 
While the Exhibit Itself is the “Ultimate Stage”, 
That is, the Form in Which the Story was Offered 
to the Public. 

During the trial in the lower Court and throughout 
the opposition brief, appellant has sought to emphasize 
many points advanced by it respecting the ineligibil¬ 
ity of “proof” for deposit purposes. 

The following facts, however, remain undisputed, 
and should, it is respectfully submitted, convince the 
Court that the lower Court did not err when it brushed 
aside the question of “proof” as affecting the rights of 
appellee. 

(a) By way of definition the word “proof” whether 
it be used in the printing art, or in any other art, is 
generally taken to mean an intermediate stage or im¬ 
pression to indicate a final result. Funk & Wagnall’s 
Dictionary defines the word as: 

“Proof, noun. (6). (Print) “a printed trial 
sheet showing the contents or condition of matter 
in type or of an electrotype or stereotype plate, 
engraved block, or the like, either with or without 
marked corrections . . . Proof of a work in its 
progress towards completion . . . (author’s proof) 
a clean proof for revision by an author, or a proof 
returned with corrections by him . . . (proof 
sheet) a sheet of paper on which a proof has been 
taken and having properly a wide margin for 
marking corrections.” 
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Stated differently by Mr. DeWolf on the stand (R. 72): 

‘‘Proof material is material which represents a 
preliminary stage in the production of printed 
matter for publication.” 

(b) The witness, Farrell, having had fourteen years 
continuous experience in the business of printing, mat 
making and stereotyping, (R. 1S9, 190, 192) testified 
that the Higwell-Matrix Company of New York City, 
received a copy of the story “In Old Chicago” from 
20th-Century Fox Corporation during the year 1937, 
and had it set up by the Charles Stoyer Printing Com¬ 
pany, that they sent Higwell the proofs in galley form; 
that these were sent to appellee who corrected same 
for typographical errors, etc.; that the proofs were 
in the form of one column strips of galley; that appel¬ 
lee returned same to Higwell with corrections; that 
corrections were made and further proofs were sent 
to appellee; that three or four exchanges of proofs 
ensued between Higwell and appellant, until final ap¬ 
proval was given by appellee. 

Following this, Farrell further testified, the Stoyer 
Company printed the pages for the books, one of which 
was plaintiff’s Exhibit No. 1 as identified by the wit¬ 
ness (R. 192). The witness further testified: that the 
exchange of three or four sets of the proof copies (that 
is proof in the making up of plaintiff’s Exhibit No. 1) 
occurred before the book was actually printed in final 
form as plaintiff’s No. 1; that the paper on which these 
proofs were made up for corrections or additions was 
“news stock”, a much inferior and different grade of 
paper than that used in plaintiff’s Exhibit No. 1; that 
the proof paper was neither glazed nor a shiny stock 
(R. 183); that plaintiff’s Exhibit No. 1 is not proof, 
that he made up for delivery about 200 copies of plain- 
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tiff’s Exhibit No. 1 (R. 194). The witness further tes¬ 
tified that pattern forms for dry matrices (Plaintiff’s 
Exhibits 12A to 12T inclusive) were made, as were 
“proofs” of said pattern plates (Plaintiff’s Ex¬ 
hibits 13A to 13T inclusive) (R. 195-196); that the 
pattern forms for the mats were made up subsequent 
to the printing of plaintiff’s Exhibit No. 1 (R. 194); 
that plaintiff’s Exhibit 13 is proof, but plaintiff’s Ex¬ 
hibit No. 1 is not proof (R. 200); that plaintiff’s Ex¬ 
hibit No. 1 contains the same type of paper through¬ 
out, and the fact that the material is printed on one 
side only is not an indication of “proof” (R. 207); 
that the final work is not what is known in the trade 
as “proof” (R. 199). 

(c) The witness Chambliss testified that none of the 
books (Plaintiff’s Exhibit No. 1) were ever distributed 
to newspapers, nor was the type set for the manufac¬ 
ture of the books ever distributed to newspapers (R. 
37). That several proofs of plaintiff’s Exhibit No. 1 
were submitted to him as an employee and represen¬ 
tative of the appellee corporation and that he corrected 
and edited the same before the plaintiff’s Exhibit No. 
1 appeared in its final form; that the proof sheets 
were irregular in size, running from 10 to 12 inches 
wide, and from 15 to 22 inches deep; that they con¬ 
tained in some instances the illustrations, in others 
merely a blank area (R. 39-43 inclusive); that the 
first proofs were galley proofs on common pulp noil- 
glazed paper, which not being intended for distribution 
is the cheapest paper that can be used while the paper 
used in Exhibit No. 1 is a glazed paper No. 60 lb. 
paper, and the paper binding of Exhibit No. 1 is known 
as antique finish, 120 lb. paper (Page 37). Altogether, 
he approximated that he received five sets of galley 
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proofs, an equal number of sets of working proofs and 
two sets of final proofs, although he could not testify 
with exactitude on this point (R. 45). 

(d) Inasmuch as both the witnesses DeWolf and 
Farrell gave as their respective independent opinions 
that “proof’’ was an intermediate stage of printing, 
it is inconceivable that such a designation can be 
placed upon plaintiff’s Exhibit No. 1 so as to bar 
the book from being an acceptable deposit. There 
is no evidence even tending to contradict the clearly 
shown (and conceded) fact that plaintiff’s Exhibit No. 
1 was offered to the public in its present form, and as 
such constituted the final work on which proof had 
already been run off and corrected. 

(e) The application filed with the Register of Copy¬ 
rights showed by its sworn-to content that the work 
as deposited was the final form offered to the general 
public. The testimony of the witnesses is clear in this 
respect and the appellant’s concession of publication 
estops him from denying that the plaintiff’s Exhibit 
No. 1 constituted the final form. Assuming arguendo 
that there was a further publication of the same mate¬ 
rial in different form subsequent to January 13, 1938, 
that would not constitute plaintiff’s Exhibit No. 1 as 
proof, so as to bar its acceptance as a deposit within 
the statutory requirements. To hold otherwise would 
operate to nullify the reprinting and copying rights 
granted copyright proprietors under Section 1 of the 
Act. 
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4. The Evidence Established That it was the 
Practice Until 1936 Under the Former Register of 
Copyrights to Accept Deposits of Page Proof Mate¬ 
rial When Accompanied by Applications on Form 

A-l. 

(a) Appellant claims (Brief, p. 24) that the uncon¬ 
tradicted evidence shows that the acceptance by the 
Copyright Office of what it refers to as “proof” was 
the exception and not the rule until the year 1936. 
This contention is not substantiated by the record 
and is baseless in fact. 

The term “uncontradicted evidence” doubtless is 
grounded upon the testimony of Mr. DeWolf, who tes¬ 
tified that “the practice of the office has always been 
to reject applications for copyright registration ac¬ 
companied by proof copies” (R. 72 et seq.) (Brief, 
p. 24). Upon cross-examination, however, this witness, 
(who was not legal assistant to the Register of Copy¬ 
rights since 1913, as set forth in appellant’s brief, 
he having engaged in private practice from 1918 until 
1923, but who has served in the Copyright Office for a 
period of 28 years (R. 70)) testified (R. 82) that he 
could not state how many registrations of material 
similar to plaintiff’s Exhibit No. 4 (obviously “page 
proof” according to all standards) had been made by 
the Copyright Office, although he presumed there had 
been quite a number of them. His testimony revealed 
the following: 

Q. Isn’t it a fact that there were some hundreds 
of them? 

A. There may have been. I couldn’t say. I 
have had no occasion to ascertain. (R. 82.) 

The witness further stated (R. 84-85) that he did 
not know whether there had been any registration of 
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proof material in 1938 or in 1937, nor could he tell the 
Court whether any such registration had been made 
in 1939. He stated that a few syndicates had been 
in the habit of offering page proof and having same 
accepted. His recollection was that the syndicate 
lawyers insisted strenuously that they were complying 
with the law by the deposit of such material and so a 
few syndicates were permitted to make registration 
of such material (R. 83). When asked (R. 85) the 
names on the favored list, the question was objected 
to as grossly improper, but the Court said: 

“I don’t see why, especially prior to 1937 . . . 
You mentioned, I think, that was the effect of your 
testimony. ’ ’ 

(b) It is difficult to reason how, now, appellant can 
urge that the uncontradicted evidence showed that the 
acceptance of such material was the exception to the 
established practice of the Copyright Office. To com¬ 
pletely refute appellant’s contention, the attention of 
the Court is called to the testimony of Mr. Brylawski 
who (R. 180-181) qualified as an expert on copyright 
matters, and who the testimony shows, has been en¬ 
gaged in the practice of copyright law since the year 
1914, and who, on behalf of clients has made applica¬ 
tion for a great many registrations (R. 181), and who 
either personally or through his secretary signed all 
of the application cards constituting plaintiff’s Ex¬ 
hibit No. 10 in this case. Mr. Brylawski testified (R. 
183) that he has visited the Copyright Office every 
day from Monday through Saturday for the past 
twenty-five years, or more, except when ill, on vaca¬ 
tion, out of town or otherwise tied up. 

Having qualified, the witness then stated that dur¬ 
ing the period mentioned, that is, until 1936, objection 
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was never made to him with respect to the deposit of 
proof material under A-l applications and that he 
deposited in excess of 500 copies of such material in 
the Copyright Office for Walt Disney Enterprises, and 
a great deal of similar material for Columbia Pictures 
Corporation, and that such material was accepted as 
class A-l material. 

The following then occurred (R. 184-185): 

Q. Can you state, then, as a result of your ex¬ 
perience and your use of the files and your knowl¬ 
edge of the Copyright Office the established prac¬ 
tice in that office with respect to the acceptance of 
proof material as Class A-l deposit? 

Mr. Godfrey (Counsel for appellant): I object. 
The witness is not competent to state what the 
practice of the office is. 

The Court: I think the witness has testified 
that he has been there practically every day for a 
great many years. I think he is familiar with the 
practice of the office, and I overrule that objection. 

A. (By Mr. Brvlawski). I know that thousands 
of such applications were accepted by the Copy¬ 
right Office for such other newspaper syndicates 
as King Features Syndicate, Bell Syndicate, 
United Press Syndicate, and others. I have seen 
the applications in the files. I have seen the de¬ 
posits in the Copyright Office, on many, many, 
many occasions. 

The witness further testified (R. 187) that he never 
argued or in any way attempted to influence the deci¬ 
sion to accept or reject such material prior to the pres¬ 
ent Register’s assuming the office, nor, so far as he 
knew, did any one else ever do so. 

(c) In order to settle beyond disputation the ques¬ 
tion of what the practice -was concerning the accep- 
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tanee of proof deposits, if it be deemed of any impor¬ 
tance by the Court, it is urged that this Honorable 
Court actually view plaintiff’s Exhibits 5, 6, 7, 8, 9, 
10 and 11, (all of which are physically before this 
Court) consisting of A-l applications and what appel¬ 
lant’s own witnesses have designated as “proof mate- 
terial” deposited with such applications. Said ex¬ 
hibits are part of the official records of the Copyright 
Office produced in this case under subpoena duces 
tecum. The “proof” copies constituting these ex¬ 
hibits were accepted for deposit in each case, and reg¬ 
istrations were made respecting the claims of copy¬ 
right therein. 

(d) The testimony of Mr. DeWolf relied upon by 
the appellant has been so overwhelmingly overcome 
and so clearly controverted as to make it almost unnec¬ 
essary to point out to the Court that in the case of 
Atlantic Monthly Company v. Post Publishing Com¬ 
pany (supra), a “wash” sale of galley proof of the 
literary material there involved was made and like 
proof was submitted to the Copyright Office as a de¬ 
posit accompanied by application on Class A-l form, 
which the Copyright Office accepted, although the first 
distribution to the general public was as a contribution 
to a periodical of which the deposit undisputably con¬ 
stituted “proof”. 

(e) Testimony relative to the practice of the Copy¬ 
right Office was first offered by appellant; in success¬ 
fully rebutting the alleged practice of refusing to 
accept “proof” as deposits, appellee in no measure 
conceded or concedes as material to this case any evi¬ 
dence as to the existence of any practice respecting 
the acceptance or rejection of “proof”, in view of the 
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wide differences between Plaintiff’s Exhibit No. 1 and 
Plaintiff’s Exhibits No. 5-11 inclusive,. But the estab¬ 
lished practice as found by the Court (Fdg. 5, R. 20) is 
significant, and being supported, as above shown, is 
not error as alleged in appellant’s point No. 8. 

5. It is the Uniform Practice of This Tribunal, to 
Accept Findings of Fact by the Lower Court Unless 
Same Are Clearly at Variance with the Evidence. 
In This Case the Court’s Findings Were Supported 
by the Evidence. 

(a) Findings of fact having been specially found 
by the Court below, this Court will not disturb them 
in the absence of a showing that the special findings 
were clearly erroneous and at variance with the evi¬ 
dence. 

This rule of law has found expression in the new 
Federal Rules of Civil Procedure,* Rule 52-A, reading 
in part as follows: 

“* * * Findings of fact shall not be set aside 
unless clearly erroneous, and due regard shall be 
given to the opportunity of the trial court to judge 
of the credibility of the witnesses.” 

This is but stating the rule of this Court as clearly 
set forth in many decisions. 

Thus in Sears v. Sears , 67 App. D. C. 379; 92 F. (2d) 
530, this Court said: 

“* * * The record also contains a finding of fact 
by the lower court. We may repeat what was 
said in former cases that the findings of the 
trial justice, who has seen and heard the witnesses, 

* Vide: Headnote to Eeinstein v. Rosenficld (7th Circuit), found in 
the Department of Justice’s survey of cases under the new Federal 
Rules of Civil Procedure (Dept, of Justice Bulletin No. 76). 
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will not be disturbed, unless it clearly appears that 
he has misapprehended the evidence, or that his 
findings were against the clear weight of the evi¬ 
dence.’’ 

Again, this Court said, speaking through the present 
Chief Justice, in the case of Hearst Radio, Inc. v. Good 
et al, 67 App. D. C. 250; 91 F. (2d) 555. 

«<* • • ipk e p ur p 0se 0 f a finding of fact is to 
settle for the appellate court the conflicts which are 
inevitable in litigation, such as this. And it is a 
well-settled and salutary rule that a finding based 
on conflicting testimony will be overridden only 
in the clearest case.” 

Many cases where this rule was sustained by this 
Court may be cited. Among such cases are the fol¬ 
lowing : 


Alabama Power Company v. McNinch, 68 App. 

D. C. 132; 94 F. (2d) 601. 

Hotel Lafayette v. Pickford, 66 App. D. C. 211; 
85 F. (2d) 710. 

Hazen v. Hawley, 66 App. D. C. 266; 86 F. (2d) 
217. 

Goodloe v. Hawk, No. 7437, decided June 24,1940 
(Not yet reported). 

These cases follow the rule long laid down by the Su¬ 
preme Court of the United States as expressed in Law- 
son v. U. S. Mining Company (207 U. S. 1): 

“It is our duty to accept a finding of fact unless 
clearly and manifestly wrong.” 

(b) The trial court’s finding (Fdg. 3, R. 20) that on 
Jan. 13, 1938 appellee deposited two copies of the only 
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complete edition then published of said book, is not 
erroneous, nor is it against the clear weight of the evi¬ 
dence. On the contrary, it was fully justified by all 
the evidence and should not now be set aside. 

Upon all of the foregoing, appellee submits that 
having complied with each prerequisite to registra¬ 
tion of its claim, it thereupon became entitled, as a 
matter of right, to such registration and the issuance 
of certificate thereof. 


m. 

That Portion of Section 12 of the Act Relating to De¬ 
posit of Copies in the Case of a Contribution to a 
Periodical is Not Ambiguous but Nevertheless 
Has Been Erroneously Construed by Appellant. 
The Form of Deposit Required in the Case of a 
Contribution to a Periodical is Immaterial in this 
Case. 

Section 12 of the Act contains the following provi¬ 
sions, inter alios : 

“That after copyright has been secured by pub¬ 
lication of the work with the notice of copyright 
as provided in section nine of this Act, there shall 
be promptly deposited in the Copyright Office or 
in the mail addressed to the Register of Copy¬ 
rights, Washington, District of Columbia, two 
complete copies of the best edition thereof then 
published ... or if such work be a contribution to 
a periodical, for which contribution special regis¬ 
tration is requested, one copy of the issue or issues 
containing such contribution * * *” (Italics ours) 

Having before us this provision, let us now see to 
what use or misuse same is attempted to be put in 
appellant’s brief, and the various pages thereof. 
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A. The court below construed Section 12 correctly. 

Appellant contends (Brief, p. 6) that the Court did 
not expressly construe the provision of Section 12 with 
respect to “ registration of contribution to a period¬ 
ical”. This statement is strenuously challenged: Con¬ 
clusions No. 1 and 2 of the lower Court (R. 21) clearly 
show that the Court found plaintiff’s Exhibit No. 1 to 
be a book, and appellee’s claim entitled to registration 
as a claim of copyright in a book and not in a con¬ 
tribution to a periodical. 

On pages 8 and 18 of his brief, appellant states that 
under Section 12 two copies of the best edition of each 
work “then available” must be deposited. While we 
refrain from charging deliberate misquoting by ap¬ 
pellant of a statutory provision over which he shows 
great concern, the fact remains that the said words 
enclosed in quotation marks in plaintiff’s brief as show¬ 
ing same to be taken directly from the statute do not in 
fact appear in such section. In appellee’s brief (supra 
pp. 30-31) the true meaning of the words “then pub¬ 
lished” has been shown at length. It is obvious that 
the effect is vastly different from that intended to be 
shown by appellant’s substitution of his quoted phrase 
“then available”. 

Appellant’s statement (Brief, pps. 8 and 18) that 
the best edition to be deposited, in the case of a con¬ 
tribution to a periodical, is the periodical itself and not 
a clipped copy of such contribution is correct as per¬ 
taining to a work first published as a contribution to 
a periodical, but this statement by appellant has no 
bearing whatsoever on the instant case. Plaintiff’s 
Exhibit No. 1 was never sought to be registered as a 
contribution to a periodical and as it first appeared in 
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book form it could not have been so registered. We 
have hereinbefore established that special registration 
as a contribution could not have been had even if re¬ 
quested, and therefore the form of deposit in the case 
of a “special registration” is immaterial. 

B. Deposit of a “contribution” is not required in 
the event of a prior publication in book form. 

Appellee submits that the provision of Section 12 
respecting deposit of a contribution to a periodical ap¬ 
plies only where publication is first had as a contribu¬ 
tion to a periodical, and where copyright in the 
contribution is secured apart from copyright in the 
whole literary work in which the contribution is in¬ 
cluded. The suggestion of appellant (Brief, page 9, 
pps. 18-19) that the deposit provisions under Section 
12 are mandatory as to all works, and that appellee 
has attempted to evade the mandate of this section 
is without merit. Appellee complied with the statute 
by making deposit promptly after publication, and 
the trial court so found. The deposit provision also 
applies to sheet music, yet as material contained in 
Plaintiff’s Exhibit Xo. 1 is not musical in na¬ 
ture, it cannot seriously be urged that appellee has 
attempted to evade the requirements of the statute by 
not depositing sheet music. 

Appellant says (pps. 9 and 19) that this mandatory 
provision certainly applies wherever publication is first 
made in a periodical, yet here we have the undisputed 
fact that Plaintiff’s Exhibit Xo. 1, the first published 
work, is not in any sense a periodical, nor a contribu¬ 
tion to a periodical. 

On page 19 appellant’s argument is brought to its 
highest peak of inconsistency when, in speaking of the 
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requirement that the material contained in Plaintiff’s 
Exhibit No. 1 be registered as a contribution, it is 
stated that 

“It is therefore immaterial that the appellee 
has secured copyright in the subject matter prior 
to publication in the newspapers”, 

and that appellant’s “conclusion as to the form of 
deposit is not changed even if it be assumed that spe¬ 
cial provision as to contributions is inapplicable, be¬ 
cause copyright had already been secured before pub¬ 
lication in a periodical.” But that is illogical; if the 
special provision as to newspaper contributions is in¬ 
applicable by reason of prior publication, certainly 
what is intended to be deposited under the Act is not a 
newspaper, but the very book in which copyright was 
first obtained by publication. 

C. The background of Section 12 indicates its pur¬ 
pose respecting renewals. 

On page 9 appellant refers to Section 53 empowering 
the Register to make rules and regulations as author¬ 
izing the Register to require that deposit be made in 
accordance with the policy of the Act. In this con¬ 
nection, appellee contends that the Register’s require¬ 
ments in the instant case are not in accordance with, 
hut at total variance with, the purposes and intent of 
Section 12, which purposes and intent we shall now 
examine in detail. 

Under the Copyright Act in force prior to 1909, (Re¬ 
vised Statutes, Section 4954, as amended by Act ap¬ 
proved March 3,1891, 26 Stat. L. 1-13) the sole right of 
renewal at the expiration of 28 years was given to the 
author of the copyrighted work or, if such author was 
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not living, to his widow or children. No distinction was 
made, in the enjoyment of this right, whether the au¬ 
thor had elected to first publish his work separately 
in book form or whether the first publication occurred 
in a periodical. While the periodical publisher 
usually took out a copyright on the periodical, never¬ 
theless, the right to renew the copyright in any work 
contributed to such periodical was vested in the author, 
and if living could be exercised by him. 

When the Bill which became the Copyright Act of 
1909 was being considered by the House Committee 
on Patents, it was pointed out, that: 

“In the case of composite or cyclopaedic works, 
to which a great many authors contributed for 
hire and upon which the copyright -was originally 
secured by the proprietor of the work, it was 
felt that the proprietor of such work should have 
the exclusive right to apply for the renewal term. 
In some cases, the contributions to such a work 
might number hundreds, and be scattered over 
the world, and it would be impossible for the 
proprietor of the work to secure their cooperation 
in applying for renewal.” (Committee Report No. 
2222 to accompany H. R. 28192, February 22, 
1909.) 

To the “composite and cyclopaedic works” referred 
to in the Committee Report there was also added “any 
periodical” and the act as passed granted to the copy¬ 
right proprietor of a periodical the right to obtain 
renewal in his own name. However, in order that any 
author of a work, originally contributed to a periodical, 
might still have and enjoy the privilege of renewing 
copyright in such contribution, Section 23 of the pres¬ 
ent Copyright Act, which permits the copyright pro- 
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prietor of a periodical to secure renewal, contains the 
following provision: 

“Provided, further, that in the case of any 
other copyrighted work including a contribution 
by an individual author to a periodical or to a 
cyclopaedic or other composite work when such 
contribution has been separately registered , the 
author of such work, if still living, or the widow, 
widower, or children of the author if the author 
be not living * * * shall be entitled to a renewal 
and extension of the copyright in such work for 
a further term of 28 years.” 

The right of an author under the prior copyright 
laws to renew copyright in his work originally contri¬ 
buted to a periodical was thus preserved to an author 
under the present law, if he should desire to exercise 
the right of renewal and give evidence of such inten¬ 
tion, by making separate registration of his claim of 
copyright in the work contributed. And it is this and 
this alone which is meant by the words in Section 12 
“for which contribution special registration is re¬ 
quested.” 

The words “special registration” doubtless refer 
to the “separate” registration mentioned in Section 
23, and on reading the two sections together, it is en¬ 
tirely clear that the “special registration” in Section 
12 has reference only to the corresponding provisions 
for renewing the copyright in contributions where such 
copyright was separately registered as mentioned in 
Section 23. 

The meaning of this provision is clear and leaves no 
doubt that only the author or one claiming under him 
can request the “separate registration” referred to. 
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D. “Request” means a request by the author or copy¬ 
right proprietor. 

The statement on page 9, of appellant’s brief, that 
“the application of the provision of Section 12 with 
respect to a contribution to a periodical does not 
depend upon a voluntary request” by the applicant, 
leaves appellee (and should likewise leave the Court) 
in doubt as to appellant’s position in view of the testi¬ 
mony of the Register (R. 121): 

Q. So that, boiling your answer down to my 
question, am I correct in saying that the words 
“if registered” do not apply, in your opinion, 
to a request by the Register that they be so regis¬ 
tered? 

A. To a request by the Register? 

Q. Yes. 

A. No, it does not apply to a request by the 
Register. 

This testimony by the Register applied not only to 
the words “if requested” as used in Section 12, but 
also as used in Rule 39 (R. 120-121). Rule 39 pro¬ 
vides : 


“If special registration is requested for any con¬ 
tribution to a periodical, one complete copy of 
the number of the periodical in which the contribu¬ 
tion appears should be deposited promptly after 
publication. 

The entire copy should be sent; sending a mere 
clipping or page containing the contribution does 
not comply with the statute. 

The date of publication of a periodical is not 
necessarily the date stated on the title-page. The 
application should state the day on which the issue 
is first placed on sale, sold, or publicly distributed, 
which may be earlier or later than the date printed 
on the title-page.” 
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If the Register is correct in his statement that the 
words ‘ * if requested ’ ’ do not apply to a request by him, 
then his contention as expressed in his brief that they 
do not apply to a request by the applicant is an in¬ 
correct interpretation of this provision. No person 
excepting the applicant and the Register could pos¬ 
sibly have any interest in registration of applicant’s 
work or be in any position to make a request for special 
registration, if one were sought. 

The inconsistency of appellant’s position, should not 
leave the Court in any state of doubt when it is con¬ 
sidered that with respect to new works, the whole 
purpose of the provision for special registration as a 
contribution to a periodical can be nothing else but to 
provide protection for an author who has contributed 
a work to a periodical for first publication, but who 
desires to retain and reserve in himself the copyright 
in his own work. A periodical as a whole may be pub¬ 
lished without copyright notice or may be covered by a 
blanket copyright notice in the name of the publisher, 
yet the author by affixing separate copyright notice to 
his article or work may be entitled to the exclusive 
rights in his work, as granted under Section 1 of the 
Act. 

E. The making of a “request” is not mandatory. 

Registration being merely a means of perfecting 
the copyright already secured, the Act should be lib¬ 
erally construed with a view to protecting the just 
rights of authors and encouraging the development 
of literature and art. Provisions in the Copyright laws 
should be given a liberal construction in order to give 
effect to the inherent rights of an a/athor in his own 
work. 
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Foreign & Domestic Music Corp., et al. v. 20th 
Century Fox Film Corp., 19 F. Supp. 769; 

Myers v. Callaghan, 5 Fed. 726, and 20 Fed. 441; 

Ford v. Chas. E. Blaney Amus. Co., 148 Fed. 642. 

Under this logical construction of the Act, and under 
the liberal interpretation to be given it for the benefit 
of the person intended to be benefited, that is the copy¬ 
right proprietor, appellee’s contention that the copy¬ 
right proprietor is the only person entitled to request a 
separate registration if he desires it, should be upheld, 
especially as concurred in by the Register’s testimony 
on the stand. 

In the case at bar, no “special registration” was re¬ 
quested by appellee. No such request could have been 
made. The making of such request is not mandatory 
and there is no reason why it should be; if the benefit 
of the statute is not desired by the copyright pro¬ 
prietor (he being the party for the benefit of whom the 
provision for “special registration” was enacted), 
there can be no logical or valid reason why he should 
be made to avail himself of such beneficial provisions. 
In contradistinction to the use of these words, appellee 
calls to the Court’s attention that the direct and man¬ 
datory word “shall” (“the Register of Copyrights 
shall issue. . . .”) is used in Section 10, which, as is 
pointed out in more detail at a later point, leaves noth¬ 
ing to the discretion of the Register if all the required 
steps toward registration have been taken by a copy¬ 
right proprietor. 

##•*#• 

In Washingtonian Publ. Co. v. Pearson, (306 U. S. 
30, reversing 68 App. D. C. 373), it was held unnec¬ 
essary to deposit anything to secure copyright of a pub¬ 
lished work, but only to publish it with notice of copy- 
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right. As this is so, the deposit provisions of Section 
12 respecting “contributions’’ can have no other pur¬ 
poses excepting as set forth above. The true intent of 
the statute having been laid bare, the fallacies of ap¬ 
pellant’s contentions become manifest; with them fall 
the points of alleged error numbered 1, 2, 3, 4, 7 and 9. 

IV. 

The Refusal of the Register of Copyrights to Make 
Registration and Issue Certificate Was Arbitrary, 
Unreasonable, and Subject to Review and Cor¬ 
rection by the Lower Court. 

Copyright having been obtained by appellee in Plain¬ 
tiff’s Exhibit No. 1, and the prerequisites having been 
complied with, the refusal of the appellant to register 
was arbitrary and contrary to the stated law as exem¬ 
plified in the Act. It is therefore the contention of 
appellee that the question of discretion, whether in¬ 
herent, implied, or expressed, played no part in this 
case below, and there was no error as set forth in 
appellant’s assigned point No. 3. 

A. The Register is not an administrative officer of 
the government. Even if he were, his duty in this case 
would still be ministerial. 

1. The trial court, in stating its tentative views dur¬ 
ing the hearing of the case at bar said (R. 169): 

“I think the position of the Register of Copyrights 
is somewhat similar to that of the Register of 
Deeds ’ ’. 

To bear out this thought, it is here appropriate that 
we look to the statutes creating each of these respective 
offices, which are set forth on the following page. 
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Recorder op Deeds 
(D. C. Code, 1924 Edition) 

“Sec. 548. Appointment and 
Duties —There shall be a record¬ 
er of deeds of the District, ap¬ 
pointed by the President, by and 
with the advice of the Senate, 

who shall record all deeds, con¬ 
tracts, and other instruments in 
writing affecting the title or 
ownership of any real estate or per¬ 
sonal property in the District 
which shall have been duly ac¬ 
knowledged and certified, and who 
shall perform all requisite ser¬ 
vices connected therewith, 


and shall have charge and custody 
of all the records, papers, and 
property appertaining to his 
office. ’ ’ 


Sec. 555 provides “The Record¬ 
er shall not accept for record or 
record any instrument which shall 
not be executed and acknowledged 
agreeably to law, by the person 
or party therein granting or con¬ 
tracting with respect to his right, 
title, or interest in the land there¬ 
in described.” 


Register of Copyrights. 

(Copyright Act.) 

“Sec. 48. That there shall be 
appointed by the Librarian of 
Congress a Register of Copyrights, 

at a salary of $4000 per annum, 
* * * yy 

“Sec. 54. That the register of 
copyrights shall provide and keep 
such record books in the Copyright 
Office as are required to carry out 
the provisions of this Act, and 
whenever deposit has been made in 
the copyright office of a copy of 
any work under the provisions of 
this Act he shall make entry there¬ 
of.” 

‘ * Sec. 10. That such person may 
obtain registration of his claim 
to copyright by complying with the 
provisions of this Act, including 
the deposit of copies, and upon 
such compliance the register of 
copyrights shall issue to him the 
certificate provided for in section 
fifty-five of this Act.” (Italics 
supplied) 

“Sec. 47. That all records and 
other things relating to copyrights 
required by law to be preserved 
shall be kept and preserved in the 
Copyright Office, Library of Con¬ 
gress, District of Columbia, and 
shall be under the control of the 
register of copyrights, who shall, 
under the direction and supervision 
of the Librarian of Congress, per¬ 
form all the duties relating to the 
registratum of copyrights.” (Ital¬ 
ics supplied) 
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From these statutes it is plain that there are no 
powers vested in the one officer which are not simi¬ 
larly vested in the other. The dignity of the position 
of the Recorder of Deeds is, if anything, on a higher 
plane, by virtue of the fact that his appointment and 
ratification comes from a higher source than that of 
the Register of Copyrights. 

In the administration of the copyright office the Reg¬ 
ister of Copyrights has exceeded the narrow limits of 
the powers set forth in the Act, of making rules and 
regulations, and these rules themselves take an incor¬ 
rect view of various sections of the law. In fact, before 
the present Act, the Copyright Office made rules when 
under the predecessor acts there was no provision for 
the making of such rules nor any authority conferred 
with respect thereto. 

With reference to the wrongful interpretations 
placed by the rules upon the Act, the following exam¬ 
ples should suffice. The Copyright Office certifies in 
the form of certificates used by it to the fact as set 
forth on applications that the copies deposited are in 
fact copies; that a work is or is not reproduced in 
copies for sale; that there has been compliance with 
the provisions of the law with respect to registration. 
As to the first two, the copyright office could have no 
possible knowledge. As to the last this clearly appears 
to be an encroachment upon the functions of the Court. 
In passing upon this action, Judge LaCombe in Davies 
v. Bowes, 219 Fed. 178 said: 

“The statement in the certificate that they were 
received as copyright deposits indicates nothing 
more than that they were turned over to the office 
in attempted compliance with the statute. The 
receipt of them by the Librarian does not involve 
any determination by him as to whether or not the 
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deposit is made in time; he is not required to make 
any investigation when a copy is delivered to him 
or comes to him by mail as to what was the date of 
publication.” (Italics ours) 

Also, in Bosselman v. Richardson, 174 Fed. 622, the 
certificate was held insufficient to show’ that the work 
was unpublished before proceedings were begun for 
its copyright. This is all to the point that the register 
of copyrights has been held to have had an unwar¬ 
ranted and erroneous conception of the Act itself, when 
passing under the scrutiny of the Courts. 

While in no case prior to the one at bar has manda¬ 
mus been sought against the Register of Copyrights, a 
mandamus action was brought in this jurisdiction in 
an analogous case, and the opinion rendered in that 
case clearly sets forth the rule of law as to the powers 
and duty of a Register. 

In Dancy v. Clark, 24 App. D. C., 487, upon which 
appellant relies (Brief 13, 14, 15) the Court was asked 
to compel the Recorder of Deeds to accept and record 
a corporation charter which on its face was violative 
of the ‘ ‘ single purpose ’ ’ provision of the then existing 
corporation law of this district. Therefore, the Court 
of Appeals, through Mr. Justice Morris, properly held 
that as the invalidity of the paper was apparent on its 
face, the Recorder of Deeds could not be compelled by 
mandamus to do a void act. But the opinion of Mr. 
Justice Morris lays down a clear and concise state¬ 
ment of the law regarding the powers of the recording 
officer: 

“Undoubtedly the recorder of deeds is in the 
category of ministerial officers, and has no juris¬ 
diction to pass upon the validity of instruments of 
writing presented to him for record. It requires 
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no elaboration of law or of the authorities to sus¬ 
tain this contention. But he is not for this reason 
wholly without discretion to determine whether 
any instrument of writing should be admitted to 
record. lie is by the law required to receive and 
file, or receive and record, as the case may be, such 
instruments as have been duly executed, and which 
purport on their face to be of the nature of the 
instrmnents entitled to be filed or recorded. As¬ 
suredly, supposing some extreme cases, in order to 
illustrate what we desire to say, if a promissory 
note, or a deed of conveyance of land, or a chattel 
mortgage, were offered to him to be filed as a 
certificate of incorporation, he would certainly be 
warranted in a refusal to receive it. Nor would 
he be warranted in receiving and filing or record¬ 
ing an instrument of writing purporting to have 
been acknowledged before some person not en¬ 
titled to take acknowledgements much less would 
he be warranted in receiving for record a paper 
that was not acknowledged at all. He has the right 
to exercise discretion in the premises, but not ju¬ 
dicial discretion. The courts will sustain him when 
he acts within the limits of the discretion reposed 
in him; they will coerce his action when he has 
exceeded those limits and denied a right to which 
parties are by law entitled. Whether his action in 
the present case falls within or without the scope 
of the authority vested in him remains to be de¬ 
termined according to well-established principles 
of law.” (Italics supplied) 

In the same case, the Court said further: 

“But in the consideration of this matter it must 
be remembered that while, the writ of mandamus 
may now be regarded as having become a writ of 
right, there is yet a sound judicial discretion re¬ 
posed in the courts, even though the petitioner for 
it may be technically entitled to it, to refuse to 



60 


grant it when its issuance would not promote the 
substantial ends of justice, or when it would prove 
unavailing; or when it would be without beneficial 
results to the relator or petitioner.” 

Applying the rule laid dowm in the case of Dancy v. 
Clarice to the Register of Copyrights and applying the 
illustration used by the Court of Appeals the Regis¬ 
ter of Copyrights is empowered to refuse registration 
of sheets of blank paper even though they might be 
bound in expensive leather, because in fact the prof¬ 
fered deposit would not be proper subject matter to 
which copyright could attach. 

There is this which distinguishes the case at bar 
from the Dancy case: In the instant case, not only is 
the document on its face sufficient to entitle it to record, 
but there is nothing in the document itself which is 
invalid under the law as was the document offered in 
the Dancy case. 

As previously shown herein, the application was fair 
on its face (R. 163), the Register could find no fault 
with it and there was nothing illegal about it (R. 163); 
but in the Dancy case it was clearly shown that the cer¬ 
tification of incorporation which was offered for re¬ 
cordation attempted to confer powers upon the pro¬ 
posed corporation in violation of existing statutes, and 
this appeared on the face of the document itself. This 
distinction is apparent and should be clearly borne in 
mind. 

"While in the Dancy case, the offerer of the charter 
lost nothing by the refusal of the Recorder, due to the 
unlawful provisions of the instrument, appellee here 
was placed under grave disabilities by reason of the 
appellant’s refusal to register the claim of copyright. 
If the lower Court had not ordered registration made, 
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appellee would have been prevented from enjoying the 
protection intended to be given to it with respect to 
plagiarism of its book and prevented from bringing 
any action for infringement of copyright in the story 
of its photoplay, “In Old Chicago”; it would have been 
deprived of the privilege of renewal, which privilege is 
contingent upon the original registration and the en¬ 
joyment of its copyright for the additional period of 
twenty-eight years as provided under the Act; and it 
would have been deprived of its only evidence of own¬ 
ership of the copyright, that is, the certificate, thus 
being further deprived of the benefit of the rights 
otherwise secured to it under the Copyright Convention 
between the United States and other American Repub¬ 
lics hereinbefore referred to. 

Both the Register of Copyrights and Recorder of 
Deeds are charged with the duty of receiving and filing 
or recording instruments or documents for the pur¬ 
poses of record. The Register of Copyrights is 
charged with the issuing of a certificate but in neither 
case is there given any power to the holder of the 
office, other than to receive for recordation purposes 
although the forms may not be similar. Attention of 
the Court is called to the provision of Section 10 of the 
Act which contains the words “The Register of Copy¬ 
rights shall issue to him the certificate.” The word 
“shall,” we maintain, is mandatory in character, and 
although the section states that such person (copy¬ 
right proprietor) may obtain registration of his claim 
of copyright by complying, etc., it is clear from a care¬ 
ful reading of the section that the word “may” as ap¬ 
plied to the copyright proprietor implies a right if the 
person granted the right desires it, while the word 
“shall” as applied to the Register in Section 10 of the 
Act means exactly what it says, that is, that far from 
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being optional or discretionary on the part of the Reg¬ 
ister, it is obligatory that he perform the function of 
his office as set forth in that section. 

2. It is significant that since assuming his office, ap¬ 
pellant has set up an Examining Division and has es¬ 
tablished a Revisory Board for the purpose of exam¬ 
ining and reviewing cases “rejected in the first in¬ 
stance” (R. 159-160). The final decision on any case, 
however, can be made by the Register. It is apparent 
from this set-up, as well as from his testimony, and 
from the statements contained in his brief, (page 14) 
that he has grasped for and appropriated unto himself 
the equivalent of the powers granted by Congress unto 
the Commissioner of Patents. 

Had Congress intended to vest in the Register like 
powers to those vested in the Commissioner of Pat¬ 
ents, it would have done so. It must be borne in mind 
that while a patent does not come into existence until 
allowed by the Patent Office, no similar action by the 
Copyright Office is necessary to create a copyright 
(Sec. 9). Hence, their functions so greatly differing, 
there is a wide disparagement between the powers and 
duties of the Commissioner of Patents and those of 
the Register of Copyrights. 

Doubtless, the Commissioner of Patents is an ad¬ 
ministrative officer of the government, and as such is 
clothed with wide latitude in the exercise of the discre¬ 
tionary powers vested in him; that no such powers are 
granted to the Register of Copyrights is seen not only 
from the wording of the Act itself, but also from the 
report* by the House Committee on Patents on the 
Bill which became the present Copyright Law. 

* During the trial below it was agreed between counsel for both sides 
that the said report of Committee should be judicially noticed by the 
Court. (R. 126). 
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In its Report No. 2222 to the House of Representa¬ 
tives, Sixtieth Congress (February 2,1909) it is stated: 

“Section 53 provides for the making of Rules 
and Regulations and DOES NOT CONFER UPON 
THE REGISTER ANY JUDICIAL FUNC¬ 
TIONS.” (Emphasis supplied.) 

The report further states: 

“Section 5 refers solely to a classification made 
for the convenience of the Copyright Office and 
those applying for copyrights.” 

Beyond the power to make rules not inconsistent with 
the Act itself, the only discretion given the Register in 
this bill which ultimately became the Act, was on the 
question of final disposition of deposited articles, as to 
which the Register is required to act jointly with the 
Libraran of Congress. (Sec. 60.) The immediate su¬ 
perior of the Register of Copyrights is the Librarian 
who, under the Act, is empowered to appoint the Regis¬ 
ter as well as to direct and supervise the Register’s 
performance of all the duties relating to the registra¬ 
tion of copyrights. (Section 47.) It is readily appar¬ 
ent that the Register is included within the provisions 
of Section 60 because he is the custodian of the de¬ 
posits. Consequently, the amount of discretion granted 
the Register in this section and for this limited purpose 
is more apparent than real, and in no way affects his 
dealings with the public, nor could it be enlarged to 
give or broaden any assumed discretion with respect to 
other matters, such as registration. 

The quoted portion of House Report No. 2222 ( su¬ 
pra) justifies the application of the doctrine as laid 
down in the Dancy case to the case at bar. 

3. On page 7 of appellant’s brief, the Register’s re¬ 
fusal to grant registration in this case was described 
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as “a reasonable, if not the only permissible exercise 
of his discretion under the Copyright Act.” 

This, in effect, admits that whether or not the Regis¬ 
ter had the “discretion” to refuse registration, in any 
event he had no other discretionary powers under the 
Act. As we have seen, the provisions of Section 10 are 
mandatory and the Register’s refusal to act in accor¬ 
dance therewith can in no sense be deemed an exercise 
of reasonable or permissible discretion. 

In his book “An Outline of Copyright Law,” Mr. 
DeWolf, who testified in this case for the defendant, 
■wrote (page 59) : 

“... there is no provision in the copyright law, as 
there is in the patent law, for scrutiny of applica¬ 
tions or copies, to determine questions of original¬ 
ity of authorship. For such matters the word of 
the applicant has to suffice.” 

This statement is upheld in Burrow-Giles Litho¬ 
graph Company v. Sarony, 111 U. S. 53, which case 
arose under the old copyright law, but it is pointed out 
that there is no more provision in the Act of 1909 as 
amended than there was in the preceding Act for any 
examination by the Register as to the originality of 
submitted deposits. 

As it is substance, but not form which is looked to, 
(Roberts v. Meyers , 20 Fed. Cas. 89S), there is even 
less authority for a refusal to register based on the 
form of a deposit, than if same were based upon the 
substance thereof. 

Section 54, ( supra p. 56) provides that whenever a 
deposit has been made of any work under the provi¬ 
sions of the Act the Register shall make entry thereof. 
Section 55 provides: 
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“That in the case of each entry the person re¬ 
corded as the claimant of the copyright shall be 
entitled to a certificate of registration. . . 

The wording of Sections 54 and 55, including the man¬ 
datory phrase “shall make entry thereof’’ and the 
clear statement of claimant’s right “shall be entitled”, 
leave no room for further question on the score of ap¬ 
pellant’s failure in his duty. 

B. The Register’s acts may be reviewed and cor¬ 
rected by the courts. 

The appellant having no power to judicially inter¬ 
pret what was intended by Congress beyond the plain 
language of the statute, his obvious duty is clear, where 
there is no indication that his act will result in viola¬ 
tion of the law or be void. Rules and regulations prom¬ 
ulgated by the Register of Copyrights cannot extend 
the scope of the Act, nor put burdens upon an applicant 
other than as are included within the plain language 
of the statute. The Register having acted in an arbi¬ 
trary and capricious manner, appellee’s petition for a 
writ of mandamus was properly granted by the lower 
Court. 

1. The general rule that mandamus will lie where a 
statute imposes a mere ministerial duty, but that the 
Courts will not interfere with officers of the govern¬ 
ment in the exercise of discretionary powers, needs no 
urging by this Court. The Supreme Court of the 
United States in the leading case of Roberts v. Valen¬ 
tine, 176 IT. S. 219, uses the following language: 

“Unless the writ of mandamus is to become 
practically valueless, and is to be refused even 
wiiere a public officer is commanded to do a par- 
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ticular act by virtue of a particular statute, this 
writ should be granted. Every statute to some ex¬ 
tent requires construction by the public officer 
whose duties may be defined therein. Such officer 
must read the law, and he must therefore, in a 
certain sense, construe it, in order to form a judg¬ 
ment from its language what duty he is directed 
by the statute to perform. But that does not nec¬ 
essarily and in all cases make the duty of the offi¬ 
cer anything other than a purely ministerial one. 
If the law directs him to perform an act in regard 
to which no discretion is committed to him, and 
which, upon the facts existing, he is bound to per¬ 
form, then that act is ministerial, although depend¬ 
ing upon a statute which requires, in some degree, 
a construction of its language by the officer. 

Unless this be so, the value of this writ is very 
greatly impaired. Every executive officer whose 
duty is plainly devolved upon him by statute might 
refuse to perform it, and when his refusal is 
brought before the court he might successfully 
plead that the performance of the duty involved 
the construction of a statute bv him, and therefore 
it was not ministerial, and the court would on that 
account be powerless to give relief. Such a limi¬ 
tation of the powers of the Court, we think, would 
be most unfortunate, as it would relieve from ju¬ 
dicial supervision all executive officers in the per¬ 
formance of their duties, whenever they should 
plead that the duty required of them arose upon 
the construction of a statute, no matter how plain- 
its language, nor how plainly they violated their 
duty in refusing to perform the act required. 

In this case we think the proper construction of 
the statute was clear, and the duty of the Treasurer 
to pay the money to the relator was ministerial in 
its nature, and should have been performed by him 
upon demand.” 

In Work v. McAlester-Edwards Coal Co., 262 U. S. 

200, where the Secretary of Interior had refused to 
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sell certain lands, the Supreme Court speaking through 
Mr. Chief Justice Taft quoted with authority the fore¬ 
going language from the Roberts’ case {supra). 

Mandamus has been granted frequently by our 
Courts in the District of Columbia, where the right 
was clear. 

West v. Ailing , 58 App.D. C. 329; 30 F. (2d) 739; 

Ballou v. Kemp, 68 App. D. C. 7; 92 F. (2d) 556; 

Hoover v. Intercity Radio Co., 52 App. D. C. 

339; 286 Fed. 1003; 

Kreh v. Ingham, 38 App. D. C. 379; 

Brake v. Bates, 30 App. D. C. 312. 

See also the following cases: 

Lane v. Hoglund , 244 U. S. 174; 

Work v. Lynn, 266 U. S. 161. 

In the instant case the Register’s testimony is suffi¬ 
cient to demonstrate that the main purpose of the de¬ 
posit section of the Act totally escaped him. His mis¬ 
construction of the intent of the Act is made plain (R. 
129) when he stated: 

“I do not know that you could have protected 
yourself against infringement, but I am not cer¬ 
tain one wav or the other. I am not certain. I do 
not think that is material.” 

In such a case, for the lower Court to have withheld 
mandamus would have worked an irreparable injury 
upon appellee, whose rights are not, and should not, 
be made dependent upon the mere w’him of a minis¬ 
terial officer. 

2. The cases cited in appellant’s brief relative to the 
substitution of the Court’s judgment for that of an ad¬ 
ministrative officer are not disputed by appellee but in 
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each of those cases the officer clearly had functions and 
discretionary powers far exceeding those of the Regis¬ 
ter of Copyrights. Thus in U. S. v. Ickes, 69 App. D. C. 
324; 101 F. (2d) 248 the Secretary was held to have had 
complete control over oil and gas leases. In Litchfield 
v. Richards, 76 U. S. 575, the office of the defendant was 
one primarily concerned with the trying of titles. 

As to the cases against the Postmaster-General, 
cited in appellant’s brief, it becomes unnecessary 
for the appellee to answer in view of the fact that these 
cases were brought against the Executive head of a 
governmental department, clothed under the law with 
wide powers of discretion. However, in these postal 
cases, we find a statement of law pertinent to the in¬ 
stant case. 

In Houghton v. Payne, 194 U. S. 88, 98, the Court 
said, 

“The fact that these publications are not bound 
when issued, or intended for preservation, is im¬ 
material, since in France and most of the conti¬ 
nental countries nearly all books, even of the most 
serious and permanent character, are usually is¬ 
sued in paper covers, thus leaving each purchaser 
to determine for himself whether they are worth 
a binding of more substantial character, and pres¬ 
ervation in his library.” 

In the Houghton case, the plaintiff therein sought to 
obtain the benefit of second class mail privileges for 
novels by issuing them at stated intervals and desig¬ 
nating them as periodicals, and in the case of Bates & 
Guild v. Payne, 194 U. S. 106, cited by appellant, the 
plaintiff there similarly sought the benefit of second- 
class mailing privileges for sheet music bound together 
and attempted to be designated as periodicals. The 
granting of second-class mailing privileges being in 
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effect a government subsidy granted to a special class 
of publications, it was apparent in the cited cases that 
the plaintiffs were attempting to secure for themselves 
benefits to which they were not entitled, and the Su¬ 
preme Court upheld these findings. Just as it is Con¬ 
gress and not tile Postmaster-General, who determines 
what shall constitute second-class and third-class mat¬ 
ter, (Payne v. U. S., 20 App. 581, 597; writ of error 
denied, 192 U. S. 602), so it is Congress and not the 
Register of Copyrights who determines what may be 
registered under the Copyright Act, and Congress hav¬ 
ing made plain its intent, the Register cannot over¬ 
ride it. 

Even in the case of an officer whose duties are clearly 
administrative, the Courts will compel performance of 
an Act, the refusal of which was based on a clear mis¬ 
take of law. (American School of Magnetic Healing 
v. McAnnulty, 187 U. S. 94.) 

This doctrine is also apparent from a reading of 
Smith v. Hitchcock , 226 U. S. 53, oft cited in appellant’s 
brief, in which case Mr. Justice Holmes said: 

“Thus a question of law is raised, although as 
suggested in Bates & Guild Co. v. Payne , 194 U. S. 
106, we should not interfere with the decision of 
the Postmaster-General unless clearly of the opin¬ 
ion that it was wrong.” 

It is set forth in appellant’s brief (page 13-14) that 
while no case has been found involving the precise 
question under the Act, the Courts, in refusing to dis¬ 
turb the Register’s conclusions in infringement cases, 
unless clearly erroneous, have expressly declared or 
implied that the Register has the power to interpret 
and enforce the conditions of the Act. It is appellee’s 
belief, and was the belief of the lower Court, that the 
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Register’s conclusions in the case at bar were clearly 
erroneous, based not only on misinterpretation of the 
statutes, but on wrongful findings of fact as well. 
However, the cases cited by appellant in support of 
his doctrine prove interesting. 

Cheney Brothers v. Doris Silk Corporation, 35 F. 
(2d) 279, involved the attempted copyright of pattern 
designs. Nowhere in the decision of Mr. Justice 
Learned Hand is the contention of appellant upheld . 
The words “it is impossible to copyright (silk pat¬ 
terns) under the Copyright Act, or at least so the au¬ 
thorities of the Copyright Office held’’ constitute the 
only portion of the opinion to which appellant might 
possibly have reference under any strained argument, 
and these words are in the first paragraph of the deci¬ 
sion and are not even germane, much less essential, to 
the decision in that case. It is important to note that 
the jurisdiction over designs used on articles of manu¬ 
facture rests exclusively in the Patent Office and not 
in the Copyright Office. 

Another case cited by appellant (brief 13) is Kemp 
<& Beatley v. Hirsch, 34 F. (2d) 291, the opinion in 
which case should finally convince the Court beyond 
peradventure of a doubt that the trial Court had the 
power to review and correct the Register’s findings in 
the case at bar. Appellant’s citation of this case is 
in itself misleading. The question involved here again 
turned on the copyrightability of patterns stamped on 
dress goods and the Court went into the question at 
great length as to the propriety of the action of the 
Register in issuing a certificate of registration. The 
decision of the Court was that even though registra¬ 
tion had been made and a certificate issued, the mate¬ 
rial itself was not proper subject of copyright and 
therefore relief was denied against an infringer: in 
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other words, this case cited by appellant clearly estab¬ 
lishes the merit of the lower Court’s view in the case 
at bar, respecting its right to correct a wrongful find¬ 
ing of the Register. 

Stephens v. Howells Sales Co., 16 F. (2d) 805, cited 
in appellant’s brief (pps. 13-14) turned on whether 
the protection of a story copyrighted under the 1870 
Act and up for renewal in 1914 should be renewed un¬ 
der the old act or under the provisions of the Act of 
1909 relating to renewal in subsisting copyrights. The 
Register of Copyrights in that case registered the 
renewal as required by the new r er statute. The Court 
deemed the Register correct in so registering. The con¬ 
clusion of the Register with respect- to such registra¬ 
tion was not held to be binding by the Court, but in up¬ 
holding the Register, the Court went into the merits 
of the case and construed for itself the pertinent pro¬ 
visions of the Act. 

In appellant’s brief (p. 14) there is cited Hervieu v. 
J. S. Ogilvie Publ. Co. (169 Fed. 978). This case did 
not arise under the present Copyright Act, but under 
the former Act as amended in 1891. There is not a 
sentence, a phrase, or a single word in the entire de¬ 
cision which can be urged as even remotely relating 
to the contention of appellant in support of which he 
cited this case. In the whole opinion delivered in the 
Ilervieu case, the only portion in which our Court can 
be interested is a quotation from Clayton v. Stone and 
Hall, 2 Paine 382; Fed. Cas. 2872: 

“The literary property intended to be protected 
by the Act is not to be determined by size, form, 
or shape in which it makes its appearance, but by 
the subject matter of the work.” 
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The opinions of the Attorney-General referred to 
in appellant’s brief (pps. 12, 13, 14, 20 and 21) consist 
simply of information and advice given by appellant’s 
counsel, and as such are not entitled to the weight of 
decisions with this Court. It may be remarked, how¬ 
ever, that these opinions are simply to the effect that 
the Register has at least some measure of discretion, 
but nowhere is it said that such discretion is conclusive 
and final, nor is it stated that the same is not subject 
to review. These opinions do not enlarge the doctrine 
as laid down in Dancy v. Clark (supra). 

3. Although no case prior to the one at bar was ever 
brought against the Register of Copyrights seeking 
mandamus, the case of King Features Syndicate, Inc. 
v. Bouve (Civil Action #540; unreported ), was decided 
during the present term of Court by Mr. Justice O’Don- 
oghue, of the District Court of the United States for 
the District of Columbia. In that case, pending ap¬ 
peal of the instant case, it was held that the Register 
of Copyrights had wrongfully refused registration, and 
that such wrongful refusal was corrective by the Dis¬ 
trict Court. 

4. On pages 26 and 27 of his brief, appellant cites 
Washingtonian Pub. Co. v. Pearson (supra), as au¬ 
thority for his statement that infringement occurring 
prior to deposit is actionable even after deposit, and 
that therefore the acceptance of appellant’s construc¬ 
tion of the statute would not operate to deprive the 
appellee of protection from infringement prior to pub¬ 
lication of the contributions in the newspapers. While, 
in the cited case, the Supreme Court said that the de¬ 
posit might be had at anytime during the term of copy¬ 
right, it nowhere said that registration as a prerequi¬ 
site to the bringing of an infringement action was not 
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first necessary. Section 12 of the Copyright Act pro¬ 
vides that no action or proceeding shall be maintained 
for infringement of copyright in any work until the 
provisions of the Act with respect to the deposit of 
copies and registration of claim in such work shall 
have been complied with. 

The Register having refused to accept for deposit 
the only material which appellee could have deposited, 
and having refused to make registration, although ap¬ 
pellee’s application for same complied with the stat¬ 
ute in all respects, it cannot be successfully denied 
that deprivation of appellee’s right to protection from 
infringement resulted from the unwarranted refusal 
of the Register. 

5. An extreme view of the whole case may be taken 
for the purpose of further demonstration that the Reg¬ 
ister did not act within the plain scope of his duty and 
hence that his refusal is subject to correction. If we 
assume that the few chapters republished between De¬ 
cember 30, 1937, and January 13, 1938, had been pub¬ 
lished as newspaper contributions prior to the date 
of publication of Plaintiff’s Exhibit No. 1 (which of 
course was not the case), even then appellee would 
have been entitled to registration of its claim of copy¬ 
right, and the Register would have been required to 
accept plaintiff’s Exhibit No. 1 for deposit. In such 
case, said Exhibit as published would have contained 
material previously published, together with “new” 
material, that is, material never before published. Ap¬ 
pellee would by such publication of its book have se¬ 
cured copyright in such new material. In order to 
register its claim of copyright in such new material, it 
would have had to make the same application as was 
made in this case and deposit copies of Plaintiff’s 
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Exhibit No. 1; such registration would not have ex¬ 
tended the term of copyright in the previously pub¬ 
lished material, but would simply have secured to 
appellee its rights with respect to the new material. 
This is the interpretation given to Section 3 and Sec¬ 
tion 6 of the Act, and it cannot be denied that it is the 
constant practice of the Copyright Office to accept, for 
registration and deposit, books containing both old 
matter, (that is, either previously copyrighted or in 
the public domain), and new matter (that is, material 
first published in the book offered as deposit). 

Section 3 of the Copyright Act provides: 

“That the copyright provided by this Act shall 
protect all the copyrightable component parts of 
the ivork copyrighted , and all matter therein in 
which copyright is already subsisting, but without 
extending the duration or scope of such copyright. 
The copyright upon composite works or periodi¬ 
cals shall give to the proprietor thereof all the 
rights in respect thereto which he would have if 
each part were individually copyrighted under 
this Act”. (Italics ours) 

Section 6 provides: 

“. . . works republished with new matter shall 
be regarded as new works subject to copyright un¬ 
der the provisions of this Act; but the publication 
of any such new works shall not affect the force or 
validity of any subsisting copyright upon the mat¬ 
ter employed or any part thereof. . . .” 

Under these sections, the deposit to be made at the 
time of the registration is the “complete” published 
work itself, in toto, despite the fact that the entire work 
be not covered by the claim of copyright sought to be 
registered. As this is so, surely it logically follows that 
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on the facts established in the case at bar, the appellant 
disregarded the intent of the act and his duty there¬ 
under. 

6. In his paper on “Judicial Review of Administra¬ 
tive Determination”,* Mr. Justice Miller, of this Court, 
points out that “Jurisdiction is the power to hear and 
determine the controversy presented, in a given set of 
circumstances”, and that “such power to hear and de¬ 
termine may be founded upon general principles of 
equity, where it appears that the citizen has suffered, or 
is about to suffer, irreparable injury as a result of ad¬ 
ministrative refusal to perform a purely ministerial act 
(citing Louisiana v. McAdoo, 234 U. S. 627, 633; or as 
a result of administrative action . . . which consti¬ 
tutes an unlawful exercise or assumption of power 
(citing Philadelphia Co. v. Stimson, 223 U. S. 605) be¬ 
yond the scope of the authority granted by the statute; 
or which is based upon a clear mistake of law (citing 
American School etc. v. MeAnnuity, 187 U. S. 94,109), 
constituting such an arbitrary and capricious action as 
to fall entirely outside the range of discretion vested 
in the agency (citing Noble v. Union River Logging 
R. R., 147 U. S. 165, 171, 172).” 

Undoubtedly the “power to hear and determine” is 
synonymous with the power to correct; the instant case 
falling clearly within not merely one but all of the 
above classes, the court below did not commit error in 
exercising its corrective powers. 

Upon all of the foregoing discussion, appellee con¬ 
tends that the refusal of the Register was arbitrary 


•Presented before the Institute on Administrative Law, held at Wash¬ 
ington, D. C., in November, 1939; reprinted in Volume VII, No. 12, 
Journal of the Bar Association of the District of Columbia (December, 
1940 issue), at pages 544 et seq. 
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and contrary to law, and that the Court below had full 
power to review and correct the wrongful actions of 
the Register of Copyrights. This disposes of appel¬ 
lant’s assigned points of error Nos. 3, 5, 6, 7, to the 
end that the only remaining points are those numbered 
10 and 11, which are so general as not to require fur¬ 
ther argument on the part of appellee. 

CONCLUSION. 

For the reasons as set forth in this brief, the judg¬ 
ment below should be affirmed. 

Respectfully submitted, 

Fulton Brylawski, 
William B. Wolf, 

Simon Fleishman, 
Attorneys for Appellee. 

Edwin P. Kilroe, 

New Yorh City, 

Of Counsel. 
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ADDENDA TO BRIEF OF APPELLEE. 

Consent of counsel for appellant first having been 
obtained, appellee submits this addenda, containing 
citation and discussion of a case which has come to the 
attention of appellee subsequent to the filing of its brief 
in this cause, but which is deemed pertinent and impor¬ 
tant considering the issues before the Court. 

In appellee’s brief (page 3) it is stated that this case 
is the first instance of litigation ever brought to com¬ 
pel the Register of Copyrights to perform an act 
theretofore refused by him. While this statement is 
literally true, nevertheless appellee invites this Court’s 
attention to the decision of Mr. Justice Cole, of the Su¬ 
preme Court of the District of Columbia in the case of 
United States ex rel. Everson v. John Russell Young , 
Librarian of Congress , (26 W. L. R. 546-547). That 
case arose in 189S upon a petition for writ of manda¬ 
mus to compel respondent therein to register a pub¬ 
lication alleged to be the subject of a copyright. 

Under the provisions of Sections 90 and 91 of the 
Copyright Act, as then in force, (16 Stat. L., December 
1869 to March 1871, pp. 212-217) the duties of the Li¬ 
brarian of Congress respecting registration of claims 
of copyright and the issuance of certificates were, in 
effect, the same as the duties of the Register of Copy¬ 
rights respecting such matters under the Act of 1909, 
as amended. 

The facts in the cited case are stated in the opinion. 
Petitioner’s publication was in the form of a blank 
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book and did not contain a single sentence in English. 
The work was not a composition of any sort, nor did it 
contain subject-matter upon which copyright could 
properly attach. Therefore, the Court held that the 
material “does not come within the purview of the 
copyright law, and that if a mandamus should issue 
requiring the Librarian of Congress to record it under 
the copyright law, that act would be of no advantage 
whatever to the applicant for this writ. Any court 
vrould adjudge that it was not protected by the copy¬ 
right law at all. So, therefore, if a writ should issue in 
this case it would be to require the Librarian of Con¬ 
gress to do a vain thing. . . 

In reaching the above conclusion the Court said: 

“So it seems to me that although it should be 
admitted that the Act is mandatory and that the 
Librarian of Congress has no discretion in rela¬ 
tion to the matter of recording, yet if he declines 
to record a copyright, a party applying will not be 
entitled to a writ of mandamus requiring him to 
act unless it appears that the publication comes 
fairly, or might come fairly, within the purview of 
the Copyright Act”. (Emphasis supplied.) 

It is respectfully submitted that this bears out the 
observation of the trial judge in the case at bar (R. 
169), as w T ell as the argument of appellee, that the 
duties of the Register of Copyrights are analogous to 
those of the Register of Deeds as expressed by this 
Court in the Dancy case. 

Dated December 12, 1940. 
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In the 


Hnifrii States (Eourt of Appeals 

for the District of Columbia 


Clement L. Bouvfi, as Register of 
Copyrights, 

Appellant , 

against 

Twentieth Century-Fox Film 
Corporation, 

Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF ON BEHALF OF STANDARD MUSIC 
PUBLISHERS’ ASSOCIATION OF THE UNITED 
STATES, INC., AMICUS CURIAE 


STATEMENT 

Clement L. BouvG, as Register of Copyrights, has appealed 
from a decree of the District Court of the United States 
entered after trial before Justice Bailey, directing him to 
register the appellee’s claim to copyright in the book en¬ 
titled “In Old Chicago”, and further directing him to issue 
to the said appellee a certificate of registration thereof. 

STATUS OF AMICUS CURIAE 

This brief is submitted on behalf of the Standard Music 
Publishers’ Association of the United States, Inc. pursuant 
to leave of the Court. 
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Standard Music Publishers' Association of the United 
States, Inc. is an organization including within its member¬ 
ship practically every publisher in the United States of 
standard, educational or classical music. It has no financial 
interest in the appeal now pending before this Court. It 
has, however, a vital and active interest in the legal ques¬ 
tion involved because the members of this association are 
constantlv issuing musical works, and in connection there- 
with have almost daily occasion to apply to the Register 
of Copyrights for the registration of claim to copyright with 
respect thereto. 


THE ISSUE 

Twentieth Century-Fox Film Corporation, the appellee 
herein, is the copyright proprietor of a book entitled “In 
Old Chicago''. The book was published by offering for sale 
to the public on December 30, 1937 copies thereof bearing 
the statutory copyright notice. 

On January 13, 193S two copies of the only complete 
edition at that time published were deposited by the appellee 
in the Copyright Office, Library of Congress, Washington, 
D. C. They were accompanied by the appellee’s application 
for registration of claim to copyright in the book and the 
statutory registration fee of $2. Said application included 
the affidavit required by Section 1G of the Copyright Act 
(Title 17 U. S. C. A.) which affidavit set forth compliance 
with the “manufacturing provisions” of Section 15 of said 
Act (R. 20, 21). 

Although the claimant had thus complied with every 
provision of the Copyright Act, the Register of Copyrights, 
the appellant herein, nevertheless refused to register ap¬ 
pellee's claim of copyright in said book. He assumed a dis¬ 
cretionary and judicial power to question and determine the 
law and the facts pertinent to the validity of the copyright 
claimed instead of performing his ministerial duty to receive 
as a depository the application and books tendered by the 
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claimant, and to register the claim. He found as a fact that 
the claimant had failed to comply with some of the provisions 
of the Copyright Act. 

The learned Justice in the Court below, however, found 
as a fact that the claimant had complied with all of the pro¬ 
visions of the United States Copyright Act, and by reason 
thereof held that the Register of Copyrights had erred in 
refusing to accept for deposit the two books tendered by 
claimant and in refusing to register the claim to copyright in 
connection therewith. In reaching this conclusion the Court 
remarked: 

"If he has complied with the law he is entitled to have 
the copyright registered; that any finding of fact or 
conclusion of law on the part of the Register of Copy¬ 
rights are not binding upon the Court.’ 7 

This language might be taken by the Register of Copy¬ 
rights as a judicial recognition of his asserted power 
to decide questions of fact which he might himself 
create as he did in the instant case, by challenging the state¬ 
ments made by claimants in their applications for registra¬ 
tion. The Amicus Curiae therefore presents this brief, limi¬ 
ted to a discussion of its contention that the Register of 
Copyrights is only a ministerial officer, devoid of any power 
or duty as a prosecutor, inquisitor or judge. 

POINT I 

THE REGISTER OF COPYRIGHTS HAS NO DISCRE¬ 
TIONARY POWER. 

It is quite apparent that the Register of Copyrights has 
erroneously construed his authority as analogous to that of 
the Commissioner of Patents, ignoring the significant fact 
that the Patent Statute expressly gives to the Commissioner 
an inquisitorial and quasi judicial power (Patent Law, Title 
35, U. S. C. A. Sec. 36), which Congress refrained from 
granting to the Register of Copyrights. 
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It is conceded by the appellant that the copyright is ob¬ 
tained merely by publication with notice of copyright, with¬ 
out any action by the Register of Copyrights (Appellant’s 
Brief, p. 16). With respect to a patent, however, Letters 
Patent may not be issued “until the novelty, the utility and 
the actual discovery or invention by the claimant has been 
established by proof before the Commissioner of Patents” 
( Burrotc-Giles Lithographic Company v. Napoleon Sarony, 
111 U. S. 53). 

Mr. Arthur W. Weil in his authoritative work on the 
Copyright Law at page 207 (Section 544) states: 

“There is nothing in the present Act, any more than 
there was in its predecessors, providing for any 
machinery similar to that existing in the Patent Office, 
for any preliminary official examination of works 
seeking copyright. There are cogent practical reasons 
for such an omission from the copyright system.” 

In BurroioGiles Lithographic Company v. Napoleon 
Sarony, 111 U. S. 53, the Court stated: 

“Our copyright system has no such provision for pre¬ 
vious examination by a proper tribunal as to the 
originality of the book, map or other matter olTered 
for copyright.” 

The Attorney General does not claim that the act provides 
for previous examination as to any of the facts which are 
stated in the application for registration of the claim to 
copyright. He argues, however, that because Section 53 
of the Copyright Act authorizes the Register, subject to the 
approval of the Librarian of Congress, to make rules and 
regulations for the registration of claims to copyright, the 
necessary implication is that the Register is endowed with 
substantial discretion in determining whether an applicant 
is entitled to registration at all. 

The rules and regulations which the Register is author¬ 
ized to make with respect to registration of claims to copy¬ 
right are such as may be necessary for the proper conduct 


5 


and efficient maintenance of the office routine. Even in this 
connection the Register is not given full power. These rules 
must always be subject to the approval of the Librarian of! 
Congress. This limited grant of power to make rules for this | 
one specific purpose, which may be exercised only subject to ; 
the approval of the Librarian of Congress, cannot be offered j 
as a justification for the claim by the Register of a power to 
compel claimants to convince him of the correctness of | 
statements contained in their applications for registration, i 

With respect to the extent of the authority granted to 
the Register, Mr. Weil states at page 207 of his work: 

“The authority given to the officers charged with the j 
administrative aspects of the Copyright Act is of the 
most meager description. They are, in brief, to act 
as registrars and depositories of works in which copy¬ 
right is claimed.” 

j 

That it was the intention of Congress that the Register 
of Copyrights was to act only as a registrar and depository j 
of works in which copyright is claimed, and that the benefits 
of the Copyright Act were to be readily available to authors ! 
with a minimum of formality, is obvious from the provisions j 
of the Act. 

Section 0 provides that copyright is secured merely by the ! 
act of publication with claim of copyright. Section 10 pro¬ 
vides that a person “may obtain registration of his claim ! 
to copyright by complying with the provisions of the Act.” I 
The provisions of the Act relating to registration are found 
in Sections 12, 54 and 55. 

Section 12 provides: 

| 

“That after copyright has been secured by publication 
of the work with the notice of copyright as provided 
in section nine of this Act, there shall be promptly de¬ 
posited in the copyright office or in the mail addressed ! 
to the register of copyrights, Washington, District j 
of Columbia, two complete copies of the best edition 
thereof then published, * * *” 

i 

j 

i 
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Section 54 provides: 

“That the register of copyrights shall provide and 
keep such record books in the copyright office as are 
required to carry out the provisions of this Act, and 
whenever deposit has been made in the copyright 
office of a copy of any work under the provisions of 
this Act he shall make entry thereof.” 

Section 55 provides: 

“That in the case of each entry the person recorded 
as the claimant of the copyright shall be entitled to a 
certificate of registration under seal of the copyright 
office, to contain the name and address of said claim¬ 
ant, * * *” 

With respect to books an affidavit must be submitted 
showing compliance with the manufacturing provisions of 
Section 15 of the Act. 

Counsel for the appellant admits that the Act “does not 
expressly authorize the Register to determine whether the 
applicant has complied with these conditions” (Appellant’s 
Brief, p. 12). He refers however to an opinion of the At¬ 
torney General (30 Op. Atty. Gen. 422, 424-425) in which 
it is stated that the Register has at least some measure of 
discretion in the administration of the Act. Of course, the 
Register would have the right to refuse to accept for deposit 
an automobile, a doll, a blank book, or similar objects not 
entitled to protection under the law’. His refusal w’ould be 
proper not because of an exercise of discretion but only 
because he has no pow’er to accept anything other than the 
writing of an author. Section 4 of the Act provides that 
copyright may only be had in “the writings of an author”. 
It must be obvious that if the object deposited in connection 
with an application for registration of claim to copyright is 
not a writing, the Register need not accept it. In the instant 
case it is admitted that the books tendered for deposit in 
connection with the application for copyright registration 
were writings of an author. 
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Compliance with the procedural provisions of the Act 
does not create any property right in the claimant. Copy¬ 
right is obtained by the act of publication with claim of 
copyright (Section 9). The effect of compliance with the 
procedural provisions of the Act is merely to provide a pub¬ 
lic record of the facts as claimed by the author or proprietor. 
The Register’s acceptance of the deposit of copies of the work 
and the issuance of the certificate of registration therefore 
require no discretionary or judicial consideration on his part. 

If the work published was not in fact original, or if the 
statement with respect to publication with the claim of copy¬ 
right affixed was false or if any of the other essential state¬ 
ments are untrue, the claim of copyright may be invali¬ 
dated by a Court having jurisdiction when that issue is 
properly presented to such Court by an interested party. 
Such issue is ordinarily presented when a person without 
permission of the copyright claimant reprints the work. An 
action for infringement against the alleged offender usually 
follows. The alleged offender may then challenge the truth 
of the statements made by the claimant, and may also ques¬ 
tion the copyrightable status of the work involved. But 
until then, the law contemplates that the claim to copyright 
should be registered even though falsely asserted. 

The construction of the Act for which we contend will 
permit each copyright claimant, without interference from 
the Register, to make his claim to copyright and to register 
such claim. The claimant thereby acquires no right other 
than the right to sue an infringer. His claim to copyright, 
if challenged by the alleged infringer, may then be subjected 
to the court’s scrutiny and his claim to copyright will then 
be invalidated if the essentials to a valid copyright are not 
established. 

If the Register’s contention be sustained, the Register 
may at his pleasure refuse to accept w’orks tendered for 
deposit and refuse to register the claim to copyright. Such 
action on the part of the Register would impose upon the 
claimant in each instance the necessity for instituting a man- 
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damus proceeding such as was necessary in the case at bar. 
In the instant case, for example, the appellee in its applica¬ 
tion for registration of its claim to copyright, stated that 
the book was first published on December 30, 1937 and that 
the two copies deposited were of “the best edition first pub¬ 
lished on the date herein * * *” (R. 7). The Register of 
Copyrights took issue with these statements of fact set forth 
in the appellee’s application, and refused to register the claim 
to copyright. Thereupon a mandamus proceeding was neces¬ 
sary in which voluminous testimony -was taken in order to 
establish those facts which the Register should not have con¬ 
troverted. Can it be said that Congress intended to endow 
the Register with discretionary power to compel claimants, 
who perhaps are financially unable to carry such burden, to 
institute mandamus proceedings to compel the Register to 
record their claims to copyright? 

Pending such mandamus proceeding, it is quite likely 
that a copyright proprietor, because of his inability to sue, 
may suffer substantial damage by reason of the acts of an 
infringer. Until the works are deposited and the claim to 
copyright registered, the claimant has no power to sue an 
alleged infringer (Copyright Act, Section 12; Washington¬ 
ian Publishing Company v. Drew Pearson, et al 306 U. S. 
30). The Register by his refusal would thus deprive the 
claimant of the right granted by the Copyright Act to sue an 
alleged infringer. In addition, the public would be without 
information that a claim to copyright had been made with 
respect to a particular work until the decision of the court 
in such mandamus proceeding. An innocent party finding 
no claim of copyright to have been registered may assume 
that the work is in the public domain and may by reason 
thereof unwittingly infringe upon the claimant’s property. 

Mr. Weil, at page 310 of his work, states: 

“The primary object of requiring the deposit of copies 
is that the subject matter of works in which copyright 
is claimed, may be made public and available, for 
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purposes both of information and of avoiding in¬ 
fringement.” 

We urge that the issue as to whether a valid copyright 
exists with respect to any particular work must at all times 
be determined in the first instance in a judicial proceeding 
between interested parties, and not in a mandamus proceed¬ 
ing against the Register, who has no interest in the work. 

It may be asserted that if our contention be sustained 
fraudulent claims to copyright may be registered, to the 
detriment of the public interest. Congress, however, did not 
overlook the public interest and made adequate provision to 
protect the public against any such abuse. 

Section 17 of the Act provides: 

“That any person who, for the purpose of obtaining 
registration of a claim to copyright, shall knowingly 
make a false affidavit as to his having complied with 
the above conditions (referring to Section 15—the 
manufacturing clause) shall be deemed guilty of a 
misdemeanor, and upon conviction thereof shall be 
punished by a fine of not more than one thousand 
dollars, and all of his rights and privileges under said 
copyright shall thereafter be forfeited.” 

Section 29 of the Copyright Act contains additional pro¬ 
tection. It provides: 

“That any person who, with fraudulent intent, shall 
insert or impress any notice of copyright required by 
this Act, or words of the same purport, in or upon 
any uncopyrighted article, * * * shall be guilty of a 
misdemeanor, punishable by a fine of not less than 
one hundred dollars and not more than one thousand 
dollars. * * 

In substance, the Register desires the Court to hold that 
he has the duty and the power to challenge the truth of state¬ 
ments contained in an application for registration, and in 
addition, the judicial power to decide the questions of fact 
thus raised, as well as a general power to interpret and to 
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construe the Act. He would thus sit as a judge and deter¬ 
mine who the author of a work is; whether the author is 
a citizen or an alien; whether the work is original in whole 
or in part; and, as in the instant case, whether a book ceases 
to be a book because of the style of printing, the quality 
of the paper or binding, and whether the books deposited 
are the best edition then published. 

Obviously, Congress did not intend to give the Register 
any such power. The determination of all such questions 
are exclusively for the Court. Congress intended that an 
author, artist, musician or other person entitled to copyright 
protection should be enabled to obtain such protection with¬ 
out the intervention of any system of examination, and with¬ 
out being subjected to any inquisition, provided the work 
with respect to which copyright is claimed is a “writing.” To 
sustain the Register’s contention would defeat the purpose 
sought to be accomplished by Congress. 

POINT II 
CONCLUSION 

F f op the foregoing reasons, it is respectfully submitted 
that th'^ Judgment below should be affirmed. 

FRANCIS GILBERT, 
Attorney for Standard Music Publishers’ 
Association of the United States , Inc. 
Amicus Curiae. 
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